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ROLES & RESPONSIBILITIES

State DOT

Administer DBE Program Plan as Approved- DBE
Program Plan describes how the program is
administered statewide — (policies and procedures);

Collect & analyze data and submit reports;

Monitor Performance of Program Participants - Prime
Contractors, Subcontractors, Subrecipients Ensure DBE
contract provisions are in federal-aid contracts;

Ensure Compliance with DBE Program requirements —
Take compliance and enforcement actions such as
described in (26.13(b))

Cooperate fully & promptly with DOT/OAs in DBE
program matters.




DBE Program Objectives

26.1 Objectives
Ensure Non-discrimination
Create Level Playing Field
Ensure Narrowly Tailor Program
Ensure Only Eligible Firms Participate

Promote use of DBE in all types of
contracts including
(procurement/consultants)

Remove barriers to DBEs

Develop firms to compete outside of
program

Provide recipient flexibility




CONTRACT ADMINISTRATION

Documents essential to program enforcement
and understanding by all responsible:

 DBE Program Plan

* Contract Provisions
 FHWA 1273

Legally Binding
* Financial Agreement
e Condition of Award

Breach could result in termination of
contract/loss of Federal funds




PROJECT MONITORING

DBE contract specifications are legally binding
and should be enforced in the same fashion as
any other Contract requirement

Project Level Monitoring
* State field/central office/subrecipients
* FHWA

* Process needs to clearly define roles and
responsibilities at all levels




DBE CONTRACT PROVISIONS

DBE Contract Assurances (26.13)
Prompt Payment/Return of Retainage (26.29)

*Contractor must use listed DBEs and will not receiv
payment w/o written consent of change (26.53(f))

*Terminations/Substitutions (26.53(g))
Compliance & Enforcement (26.13(b))

*Applies to contracts with DBE goals




26.13 - DBE CONTRACT ASSURANCES

Assurances - Obligates DOT Recipient, Contractors

(prime/sub)and subrecipients to comply with approved
DBE Program Plan.

 (a) Financial Assistance Agreements with DOT
Recipients;

* (b) Prime Contractors, Subcontractors, and
Subrecipients (cities, counties, etc.)

* DBE Final Rule - failure to comply remedies:
* Withholding progress payments
* Assessing sanctions
* Liguidated damages and/or
* Disqualifying contractors from future bidding




PROMPT PAYMENT §26.29

Must have contract provision that requires
primes to pay all subcontractors, material
suppliers, truckers no later than 30 days after
completion and acceptance

“Satisfactory Completion” means portion of
the work has been completed and accepted.




RETAINAGE §26.29

DOT must select one of the following options for
retainage:

* Decline to hold retainage and prohibit prime from
holding retainage

* Decline to hold retainage from prime, but allow prime
to hold from sub

* Hold retainage from prime and provide for
incremental acceptance




UTILIZE LISTED DBE FIRMS

26.53(f)(1) — Each prime contract must include a
provision:

* The contractor must utilize the specific DBEs listed to
perform the work and supply the materials;

* The contractor will not receive any payment for work
or materials that is not performed by the listed DBE
(unless State provides written consent of changes). [ - J




TERMINATION/SUBSTITUTIONS

* Cannot remove DBE without your prior written
approval;

* Written consent only for “good cause”, (i.e., DBE
fails or refuses to execute contract, fails to
perform, becomes bankrupt, others,).




26.37 - RECIPIENT’S RESPONSIBILITIES
FOR MONITORING OTHER PARTICIPANTS

* Ensure compliance by all program participants
* Prime and subcontractors
* Subrecipients

* Monitoring and enforcement mechanism to
verify commitment is actually performed by DBE




MONITORING AND PROGRAM OVERSIGHT

* 26.37 (b “This mechanism must include a written
certification that you have reviewed contracting records
and monitored work sites...”

* Running Tally of DBE Attainments (commitments,
awards, and payments)




23.53 - GOOD FAITH EFFORTS
(GFE) & CONTRACT GOALS

* GFE only apply to contract goals

* Must award to bidder who makes a GFE to meet the
contract goal

* Appendix A lists GFEs
* Matter of responsiveness or responsibility

* Recipients required to provide “reconsideration
mechanism” for GFE determinations

* Condition of award based on providing information on
DBE commitment




COMMERCIALLY USEFUL
FUNCTION (CUF)

A DBE performs a CUF when it is responsible for
execution of the ...contract and is carrying out it’s
responsibilities by actually performing, managing, and
supervising the work involved. “ ... with respect for
materials and supplies used on the contract, for
negotiating price, determining quality, quantity,
ordering the material and installing (where applicable)
and paying for the material itself,

DBE must perform 30% of total cost of contract work

No CUF — No Goal Credit !




COMMERCIALLY USEFUL FUNCTION
(CUF) - 26.55 (c)

* Management/supervision
* Labor

* Equipment

e Materials/Supplies

* Performance

Consideration for Evaluating CUF:
= Amount of work subcontracted

= Standard Industry practice
" DBE’s role




COUNTING DBE PARTICIPATION




DBE CONTRACTOR




MANAGEMENT

The DBE Must Manage the Work

Management Includes, but Is Not Limited To:

* Scheduling Work Operations

* Receive Quotes & Order Equipment and Materials
* Preparing and Submitting Certified Payrolls

* Hiring and Firing Employees

* Make All Operational and Managerial Decisions

* Supervise Daily Operations, Either Personally or With a Full Time, Skilled,
and Knowledgeable Superintendent Who Is Under the DBE Owner’s
Direct Supervision

Mere Performance of Administrative Duties Is Not Supervision of Daily
Operations




MANAGEMENT RED FLAGS

Supervision of DBE Employees by Other Contractor
DBE Provides Little or No Supervision of Work
DBE’s Superintendent Is Not a Regular Employee

Supervision Is Performed by Personnel Associated With the
Prime Contractor or Any Other Firm or Business

DBE Firm's Owner Is Not Aware of the Status of the Work or
the Performance of the Business

Inquiries by Recipient Are Answered by the Prime Contractor




WORKFORCE

DBE Firms Must Keep a Regular Workforce

DBE Firms Cannot "Share" Employees With Non-DBE
Contractors, Particularly the Prime Contractor or
Subsidiary

DBE Firm Responsible for All Payroll and Labor
Compliance Requirements for All Employees Within the
Control of the Company

Direct or Indirect Payments by Any Other Contractor Will
Not Be Allowed




WORKFORCE RED FLAGS

* Movement of Employees Between Contractors
* Employee Paid by DBE and Prime

* Employee Working for Prime in Morning and DBE in
Afternoon




EQUIPMENT

DBE Firm May Lease Equipment If Consistent With
Industry Practices and at Competitive Rates

A Lease Agreement Is Required and Should Be on Long
Term Basis

A DBE Firm May Lease Equipment on an Ad Hoc Basis
From Another Contractor, Excluding the Prime Contractor
or Affiliate, With Approval of the State

Equipment Leased and Used by the DBE Firm With
Payment Deducted From the Prime Contractor's Payment
(s) to the DBE Is Not Allowed




EQUIPMENT

* Operation of the Equipment Must Be Subject to the Full
Control of the DBE

* DBE Is Expected to Provide the Operator for Equipment
and Responsible for All Payroll and Labor Compliance
Requirements

* An Operator May Be Provided If the Equipment Is

Specialized, Part of the Lease and Subject to Approval by
State




EQUIPMENT RED FLAGS

* Equipment Used by DBE Firm Belongs to the Prime
Contractor or Another Contractor With No Formal Lease
Agreement

* Equipment Signs and Markings Cover Another Owner's
ldentity, Usually Through the Use of Magnetic Signs

* A DBE Trucking Business Utilizes Trucks Owned by the
Prime Contractor




CUF - MATERIALS & SUPPLIES

* DBE must be responsible for:
* Negotiating Price
* Determining quality & quantity
* Ordering
* |Installing (where appropriate)

* 60% Credit - if the DBE is performing as a regular dealer
— must determine the amount of credit on a contract-by-
contract basis.




MATERIALS RED FLAGS

* Materials for the DBE Ordered, or Paid For, by the Prime
Contractor

» 2 Party Checks From Prime to DBE Subcontractor and
Supplier or Manufacturer, With State Approved
Exceptions

* Materials or Supplies Necessary for the DBE Firm's
Performance Are Delivered To, Billed to or Paid by
Another Business

* A DBE Prime Contractor Only Purchases Materials While
Performing Little or No Work [ 36 J




Overall Performance
Red Flags

* Work Being Done Jointly by DBE Firm & Another
Contractor

* The Work to Be Performed Outside of the DBE's Known
Experience or Capability

* Any Portion of the Work Performed by the Prime
Contractor or Any Other Firm

* The DBE Firm Is Working Without a Subcontract
Agreement

* A DBE Prime Contractor Subcontracts More Than
Customary or Standard Industry Practice




Overall Performance
Red Flags

* Agreement Between the Prime and DBE Artificially
Inflates the DBE Participation

* Agreement That Erodes the Ownership, Control or
Independence of the DBE Subcontractor

* DBE Works for Only One Prime Contractor or a Large
Portion of the Firm’s Contracts Are With One Contractor

* The Volume of Work Is Beyond the Capacity of the DBE
Firm

[30)




TRUCKING (26.55)

* DBEs must own & operate at least 1 truck
(licensed, insured, operational on the contract)

* Must control (manage & supervise) oversee the
entire portion of the work it is committed to
perform and use at least one of its own trucks.




COUNTING TRUCKING

Two Options for counting trucks:

* Option 1: Count only DBE Trucks (owns, insures
and operates, and employed drivers). DBE
trucking firm can count other trucks leased from
another DBE.




COUNTING TRUCKING

Option 2: Permits limited DBE credit for non-
DBE trucks, but it cannot exceed the value of
transportation services provided by DBE trucks.

* Example: DBE firm has 3 trucks, it can use up to 3 non-
DBE trucks (credit received for 6 trucks).

* DBE credit can be given if DBE lease non-DBE trucks

but uses DBE employees/drivers. (new rule —
clarification)




COUNTING TRUCKING

* Additional Participation - DBE firm leases trucks from
non-DBE firm and uses non-DBE drivers, count only
fees or commissions, (not the actual transportation
services).

Option 2 requires approval from FHWA before it can be
used




TRUCKING RED FLAGS

DBE trucks never at jobsite
Unfamiliar trucks at jobsite (DBE & Non-DBE trucks)
Prime using its trucks for work committed to DBEs

Large trucking commitment - compared to DBE
capacity

DBE does not own the right type of truck for the
contract work

Drivers do not know who they work for when asked




SUMMARY

DOT recipients must:
* Implement their DBE Program as approved;

* Collect and analyze data, and submit reports on DBE
participation;

* Monitor the performance of program participants
(primes, subcontractors, LPASE).

* Conduct project level monitoring activities and provide
a written cerfification that DBEs performed their work

* Ensure compliance and take enforcement actions.

DBE must perform a CUF to count DBE participation toward
a contract goal and the overall goal.




