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POLICY STATEMENT
Policy Statement Section 26.1 and 26.23

The Hawaii Department of Transportation (HDOT) has established a Disadvantaged Business
Enterprise (DBE) program in accordance with the regulations of the U.S. Department of
Transportation (USDOT), Title 49, Code of Federal Regulations, Part 26 (49 CFR Part 26)
(Attachment A). As a recipient of Federal funds, HDOT is required to administer a DBE
program in compliance with all laws, regulations, Executive Orders, and guidance. The Hawaii
Administrative Rules, Title 19, Department of Transportation, Subtitle 1, Administration Chapter
1, “Participation in the Disadvantaged Business Enterprise Program” (Attachment B) implements
the HDOT’s DBE program pursuant to 49 CFR Part 26.

It is the policy of HDOT to ensure that DBEs as defined in 49 CFR Part 26 have an equal
opportunity to receive and participate on USDOT-assisted contracts. It is also HDOT’s policy:

1. To ensure nondiscrimination in the award and administration of DOT-assisted contracts
in the Department's highway, transit, and airport financial assistance programs;

2. To create a level playing field on which DBEs can compete fairly for DOT-assisted
contracts;

3. To ensure that the Department's DBE program is narrowly tailored in accordance with
applicable law;

4. To ensure that only firms that fully meet the eligibility standards are permitted to
participate as DBEs;

5. To help remove barriers to the participation of DBEs in USDOT-assisted contracts;

6. To promote the use of DBE:s in all types of federally-assisted contracts and procurement
activities conducted by recipients;

7. To assist the development of firms that can compete successfully in the marketplace
outside the DBE program; and

8. To provide appropriate flexibility to recipients of Federal financial assistance in
establishing and providing opportunities for DBEs.

The Director of Transportation is responsible for implementation of this policy. The Office of
Civil Rights (OCR), DBE Program Supervisor, is designated with the authority and overall
responsibility to implement HDOT’s DBE program on a day-to-day basis. Implementation of the
DBE program is accorded the same priority as compliance with all other legal obligations
incurred by HDOT in its financial assistance agreements with USDOT.

This policy statement shall be included in all contract provisions for federal aid projects, and
disseminated throughout HDOT and to DBE and non-DBE business communities that perform
workon USDQT assisted cantracts.

\ . FER N1 2M8

JAEE/[‘. BUTAY Date
Int®rfm Director of Transporfatjén




SUBPART A - GENERAL REQUIREMENTS
Objectives Section 26.1
The objectives are found in the policy statement on the first page of this program document.
Applicability Section 26.3

HDOT is the recipient of Federal airport funds authorized by 49 U.S.C 47101, et.seq. As a
recipient of Federal funds, HDOT is required to administer a DBE program in compliance with
all laws, regulations, Executive Orders, and guidance.

HDOT is the recipient of Federal-aid highway funds authorized under Titles | and V of the
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat.
1914, Titles I, 111, and V of the Transportation Equity Act for the 21st Century (TEA-21), Pub. L.
105-178, 112 Stat. 107, and the Safe, Accountable, Flexible, Efficient, Transportation Equity Act
a Legacy for Users (SAFETA-LU), Pub. L 109-59.

HDOT is the recipient of Federal transit funds authorized by Titles I, 11, V, and VI of ISTEA,
Pub. L. 102-240 or by federal transit laws in Title 49, U.S. Code, or Titles I, 11, and V of the
TEA-21, Pub. L. 105-178.

Definitions Section 26.5

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR Part 121.

(1) Except as otherwise provided in 13 CFR Part 121, concerns are affiliates of each other

when, either directly or indirectly:

(1) One concern controls or has the power to control the other; or

(i) A third party or party’s controls or has the power to control both; or

(iif) An identity of interest between or among parties exists such that affiliation may be
found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate
factors, including common ownership, common management, and contractual
relationships. Affiliates must be considered together in determining whether a concern
meets small business size criteria and the statutory cap on the participation of firms in the
DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more
Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community),
Eskimo, or Aleut blood, or a combination of those bloodlines. The term includes, in the absence
of proof of a minimum blood quantum, any citizen whom a Native village or Native group
regards as an Alaska Native if their father or mother is regarded as an Alaska Native.



Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban
Corporation, or Group Corporation organized under the laws of the State of Alaska in
accordance with the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Assets mean all the property of a person available for paying debts or for distribution, including
one's respective share of jointly held assets. This includes, but is not limited to, cash on hand and
in banks, savings accounts, IRA or other retirement accounts, accounts receivable, life insurance,
stocks and bonds, real estate, and personal property.

Business, business concern or business enterprise means an entity organized for profit with a
place of business located in the United States, and which operates primarily within the United
States or which makes a significant contribution to the United States economy through payment
of taxes or use of American products, materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contingent Liability means a liability that depends on the occurrence of a future and uncertain
event. This includes, but is not limited to, guaranty for debts owed by the applicant concern,
legal claims and judgments, and provisions for federal income tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for
them. For purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a
USDOT-assisted highway, transit, or airport program.

Days mean calendar days. In computing any period of time described in this part, the day from
which the period begins to run is not counted, and when the last day of the period is a Saturday,
Sunday, or Federal holiday, the period extends to the next day that is not a Saturday, Sunday, or
Federal holiday. Similarly, in circumstances where the recipient's offices are closed for all or part
of the last day, the period extends to the next day on which the agency is open.

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) That is at least fifty-one (51) percent owned by one (1) or more individuals who are both
socially and economically disadvantaged or, in the case of a corporation, in which fifty-
one (51) percent of the stock is owned by one (1) or more such individuals; and

(2) Whose management and daily business operations are controlled by one (1) or more of
the socially and economically disadvantaged individuals who own it.

USDOT-assisted contract means any contract between a recipient and a contractor (at any tier)
funded in whole or in part with DOT financial assistance, including letters of credit or loan
guarantees, except a contract solely for the purchase of land.



Good faith efforts mean efforts to achieve a DBE goal or other requirement of this part which, by
their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill
the program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its
principal place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmother, grandfather, grandson, granddaughter, mother-in-law, father-in-law, sister-in-law,
brother-in-law, domestic partner and civil unions recognized under state law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of
Indians, including any ANC, which is recognized as eligible for the special programs and
services provided by the United States to Indians because of their status as Indians, or is
recognized as such by the State in which the tribe, band, nation, group, or community resides.
See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one (1) or more other firms to carry out a
single, for-profit business enterprise, for which the parties combine their property, capital,
efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined
portion of the work of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture are commensurate with its ownership interest.

Liabilities mean financial or pecuniary obligations. This includes, but is not limited to, accounts
payable, notes payable to bank or others, installment accounts, mortgages on real estate, and
unpaid taxes.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area
which now comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native
Hawaiians in the State of Hawaii which is a not-for-profit organization chartered by the State of
Hawaii is controlled by Native Hawaiians, and whose business activities will principally benefit
such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this
part.

Operating Administration or OA means any of the following parts of USDOT: the Federal
Aviation Administration (FAA), the Federal Highway Administration (FHWA), and the Federal
Transit Administration (FTA). The “Administrator” of an operating administration includes his
or her designees.

Personal net worth means the net value of the assets of an individual remaining after total
liabilities are deducted. An individual's personal net worth does not include the individual's



ownership interest in an applicant or participating DBE firm; or the individual's equity in his or
her primary place of residence. An individual's personal net worth includes only his or her own
share of assets held jointly or as community property with the individual's spouse.

Primary industry classification means the North American Industrial Classification System
(NAICS) designation which best describes the primary business of a firm. The NAICS is
described in the North American Industry Classification Manual—United States, 2017 which is
available on the Internet at the U.S. Census Bureau website:
http://www.census.gov/eos/wwwi//naics/

Primary recipient means a recipient which receives USDOT financial assistance and passes
some or all of it on to another recipient.

Principal place of business means the business location where the individuals who manage the
firm's day-to-day operations spend most working hours and where top management's business
records are kept. If the offices from which management is directed and where business records
are kept are in different locations, the recipient will determine the principal place of business for
DBE program purposes.

Program means any undertaking on a recipient's part to use USDOT financial assistance,
authorized by the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs,
including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses.
For the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which USDOT financial assistance is extended,
whether directly or through another recipient, through the programs of the FAA, FHWA, or
FTA, or who has applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a
contract solely to DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.
SBA certified firm refers to firms that have a current, valid certification from or recognized by
the SBA under the 8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in USDOT-
assisted contracts, a small business concern as defined pursuant to section 3 of the Small
Business Act and SBA regulations implementing it (13 CFR Part 121) that also does not exceed
the cap on average annual gross receipts specified in 826.65(b).


http://www.census.gov/eos/www//naics/

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who is—

(1) Any individual who a recipient finds to be a socially and economically disadvantaged
individual on a case-by-case basis.

(2) Any individual in the following groups, members of which are rebuttably presumed to be
socially and economically disadvantaged:

(1) “Black Americans,” which includes persons having origins in any of the Black racial
groups of Africa;

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or
origin, regardless of race;

(iii) “Native Americans,” which includes persons who are enrolled members of a
federally or state recognized Indian tribe, Alaska Natives, or Native Hawaliians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan,
China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea),
Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Republic of Palau), the Commonwealth of the
Northern Marianas Islands, Macao, Fiji, Tonga, Kirbati, Juvalu, Nauru, Federated
States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from
India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

(vi) Women; and

(vii) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

Spouse means a married person, including a person in a domestic partnership or a civil union
recognized under State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to
manufacture vehicles specifically built for public mass transportation. Such vehicles include, but
are not limited to: buses, rail cars, trolleys, ferries, and vehicles manufactured specifically for
paratransit purposes. Producers of vehicles that receive post-production alterations or retrofitting
to be used for public transportation purposes (e.g., so-called cutaway vehicles, vans customized
for service to people with disabilities) are also considered transit vehicle manufacturers.

Businesses that manufacture, mass-produce, or distribute vehicles solely for personal use and for
sale “off the lot” are not considered transit vehicle manufacturers.

Tribally-owned concern means any concern at least fifty-one (51) percent owned by an Indian
tribe as defined in this section.

You refers to a recipient, unless a statement in the text of this part or the context requires
otherwise (i.e., “You must do XYZ’ means that recipients must do XYZ).



Non-discrimination Requirements Section 26.7

HDOT will never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any
contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin.

In administering its DBE program, HDOT will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect to
individuals of a particular race, color, sex, or national origin.

Record Keeping Requirements Section 26.11 (a)
HDOT will report DBE participation to USDOT as follows:

HDOT/Airports Division - Will submit annually the Uniform Report of Awards or Commitments
and Payments to the FAA by December 1%,

HDOT/Statewide Transportation Planning Office (STPO) - Will report DBE participation for its
own office and the Oahu Metropolitan Planning Organization (OMPO) on a semi-annual basis,
using the Uniform Report of DBE Awards or Commitments and Payments to the FTA. Reports
will be submitted by June 1% for the period covering October 1% to March 31% and by December
1% for the period covering April 1% to September 30™. These reports will reflect payments
actually made to DBEs on USDOT-assisted contracts.

HDOT/Highways Division - Will report DBE participation for its division and OMPO semi-
annually on the Uniform Report of DBE Awards or Commitments and Payments to the FHWA.
Reports will be submitted by June 1% for the period covering October 1% to March 31 and by
December 1% for the period covering April 1% to September 30™. These reports will reflect
payments made to DBEs after invoices are submitted by prime contractors and subcontractors on
USDOT-assisted contracts.

Bidders List Section 26.11 (c)

HDOT shall create a bidders list that contains information about all DBE and non-DBE firms
that bid or quote on USDOT-assisted contracts. The purpose of this requirement is to allow use
of the bidders’ list approach in calculating overall goals. The bidders list will include the name,
address, DBE/non-DBE status, NAICS codes, age, and range of annual gross receipts of firms.
The list will include both successful and unsuccessful bidders.

HDOT will collect this information in the following ways:

1. A bidder’s registration requirement will be included in bid documents.

2. Bidder Registration Form shall be available on the HDOT DBE website and must be
submitted to HDOT s Office of Civil Rights, DBE program, via U.S. mail, facsimile,
e-mail or in person.



Retention of Records Section 26.11(d)

HDOT shall retain the complete certification package, affidavits of no-change, change notices,
and on-site reviews indefinitely. HDOT will retain other documents related to the certification
file for a period of five (5) years.

UCP Information Section 26.11(e)

By January 1% of each year, HDOT shall report to the USDOT Office of Civil Rights, the
percentage and location in the State of certified DBE firms in the UCP Directory controlled by
women, socially and economically disadvantaged individuals other than women, and individuals
who are women and are otherwise socially and economically disadvantaged individuals.

Federal Financial Assistance Agreement Section 26.13

HDOT has signed the following assurances, applicable to all USDOT-assisted contracts and their
administration:

Assurances Section 26.13(a)

HDOT shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any USDOT-assisted contract or in the administration of its DBE program or the
requirements of 49 CFR Part 26. HDOT shall take all necessary and reasonable steps under 49
CFR Part 26 to ensure nondiscrimination in the award and administration of USDOT-assisted
contracts. HDOT's DBE program, as required by 49 CFR Part 26 and as approved by USDOT, is
incorporated by reference in this agreement. Implementation of this program is a legal obligation
and failure to carry out its terms shall be treated as a violation of this agreement. Upon
notification to HDOT of its failure to carry out its approved program, HDOT may impose
sanctions as provided for under Part 26 and may, in appropriate cases, refer the matter for
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31
U.S.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

Contract Assurance 26.13(b)

HDOT will ensure that the following clause is placed in every USDOT-assisted contract and
subcontract:

“The contractor, sub-recipient or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR part 26 in the award and administration of USDOT- assisted
contracts. Failure by the contractor to carry out these requirements is a material breach of this
contract, which may result in the termination of this contract or such other remedy as the
recipient, deems appropriate, which may include, but is not limited to:
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Withholding monthly progress payments;

Assessing sanctions;

Liquidated damages; and/or

Disqualifying the contractor from future bidding as non-responsible.”

N .

SUBPART B - ADMINISTRATIVE REQUIREMENTS

DBE Program Updates Section 26.21

HDOT will continue to carry out this program until all funds from USDOT financial assistance
have been expended. HDOT lets USDOT-assisted contracts and have political subdivisions that
fall within the following USDOT categories:

1. All FHWA recipients receiving funds authorized by a statute to which this part
applies;

2. FTA recipients receiving planning, capital and/or operating assistance who will award
prime contracts (excluding transit vehicle purchases) exceeding $250,000 in FTA
funds in a Federal fiscal year; and

3. FAA recipients receiving grants for airport planning or development who will award
prime contracts exceeding $250,000 in FAA funds in a Federal fiscal year.

All HDOT’s sub-recipients and local public agencies that award Federal funds must comply with
HDOT’s DBE program and may not have a plan independent of HDOT. HDOT will provide to
USDOT updates when there are significant changes in the program.

Assignment of Responsibility Section 26.25
Director of Transportation (Director):

The Director has the overall responsibility for HDOT, which includes general oversight of the
DBE program.

Civil Rights Coordinator (CRC):

HDOT’s CRC serves as the chief staff officer to the Director and is responsible for overseeing
and administering HDOT's civil rights programs which include, the DBE, Americans with
Disabilities Act (ADA), Title VI (of the Civil Rights Act of 1964)/Environmental Justice, and
Equal Employment Opportunity/Affirmative Action (EEO/AA) programs.

DBE Liaison Officer (DBELO):
The Director has overall responsibility for HDOT, and has delegated the responsibility of the
DBELO to the DBE Program Supervisor. An organizational chart displaying the DBELQO's

position in the organization is found in Attachment C to this program. The DBELO of the OCR
has direct access to the Director (Attachment D).

11



The DBELO is responsible for implementing all aspects of the DBE program and ensuring that
HDOT complies with all provisions of 49 CFR Part 26. The DBELO is supervised by the CRC
within the OCR.

The DBE program office has a staff of three (3) including the DBELO, a DBE Program
Specialist and a DBE Program Certifier, to assist in the administration of the program. The duties
and responsibilities of the DBELO include, but are not limited to the following:

1.

2.

w

No ok

10.

11.
12.
13.

Gathers, reviews, and reports statistical data and other information as required by
USDOT,;

Reviews and approves, divisions’ overall goals;

Ensures that bid notices and requests for proposals are available to DBEs in a timely
manner;

Advises the Director on DBE matters and achievement;

Chairs meetings of the DBE Advisory Committee;

Plans and participates in DBE training seminars;

Coordinates and conducts training for field personnel, project managers, consultants
acting on behalf of HDOT, sub-recipients, and other staff with DBE responsibilities on
requirements such as, but not limited to, monitoring Commercially Useful Function
(CUF), goal-setting, GFE, and prompt payment provisions;

Coordinates and conducts training in cooperation with the divisions, for contractors,
consultants, DBEs, and other stakeholders on topics such as, but not limited to, DBE
regulatory requirements for bidders, project goals, GFE, CUF, and prompt payment
provisions;

Certifies DBEs according to the criteria set by USDOT and acts as a liaison to the
Unified Certification Program (UCP) in the State of Hawaii;

Provides outreach to DBEs and minority and women business organizations to assist
DBEs with contracting opportunities and to help foster relationships with larger prime
bidders/contractors. Such outreach activities may include, but shall not be limited to,
networking workshops, small business fairs, business development training sessions,
bonding education programs, and mentor-protégé programs;

Conducts audits of prime contractors to ensure prompt payment requirements are met;
Monitors compliance of sub-recipients; and

Maintains HDOT’s bidders list and DBE directory.

The DBELO contact information is provided below:

Hawalii Department of Transportation
Office of Civil Rights

200 Rodgers Boulevard

Honolulu, Hawaii 96819

Phone: 808-831-7912

Fax: 808- 831-7944

TTY: 808- 808-831-7931

Email: HDOT-DBE @hawaii.gov

12
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DBE Program Specialist:

The duties and responsibilities of the DBE Program Specialist include, but are not limited to the
following:

1.
2.

3.

6.
7.

Assists the DBELO in the development and evaluation of the DBE program;

Provides outreach to DBEs, non-DBE firms, and other groups to help small businesses
grow and to foster DBE participation;

Develops and implements the DBE Supportive Services program to assist DBEs in
contracting opportunities in highway-related federal projects;

Researches, develops, implements, and monitors special projects, such as those that will
increase DBE utilization, remove barriers to DBE participation, and assist in the
development of DBEs to participate in the marketplace outside the DBE program;
Develops, plans, and participates in DBE training seminars and outreach that may include
providing technical assistance to DBEs, and disseminating information on available
business opportunities;

Creates and maintains a bidders list; and

Assist the DBELO with compliance reviews of sub-recipients.

DBE Program Certifier:

The DBE Program Certifier shall be the principal certifier for the HDOT and shall be responsible
for the following:

1.

2.

3.
4.
S.

Provides assistance to firms seeking DBE certification in accordance with eligibility
criteria set forth by USDOT;

Determines initial and continued eligibility by reviewing the DBE program Uniform
Certification Application (UCA), Personal Net Worth Statement and other supporting
documents through the Certification Management and Contract Compliance online
system, conducting on-site reviews and evaluating other available information;
Maintains and updates the statewide DBE Directory of certified firms;

Investigates DBE related complaints and challenges; and

Conducts training on certification criteria and procedures on an as needed basis.

Contracts Officer:

The Contracts Officer shall implement procedures to facilitate DBE participation in federally-
assisted HDOT projects. These procedures include, but are not limited to the following:

1.

2.

Arranges for solicitations, time for presentation of bids, quantities, specifications, and
delivery schedules to facilitate the participation of DBEsS;

Disseminates information on contracting procedures and specific contracting
opportunities in a timely manner;

Works closely with the DBELO to ensure that all DBE requirements are contained in all
federal-aid contracts, and that project goals are specified when applicable; and
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4. Communicates with the project managers, construction management consultants, and
other HDOT staff regarding updates on DBE-related forms.

DBE Coordinators:

The HDOT Airports Division, Highways Division, and STPO as well as HDOT’s subrecipients
(i.e. Local Public Agencies) each have a DBE Coordinator assigned to manage, monitor, and
provide technical assistance on DBE program activities. The duties and responsibilities of the
DBE Coordinators include, but are not limited to the following:

1. Coordinates the day-to-day DBE compliance activities in their respective
divisions/offices.

2. Establishes overall goals, and submits them to the respective operating administration
upon review and approval by the DBELO;

3. Sets contract goals on federal-aid projects, as appropriate, based on bid estimates made
by project engineer;

4. Prepares and submits reports via the DBELO to their respective operating administrations
which include:

a. DBE goals, raw data utilized in the goal calculation, and a narrative description of the
methodology used in establishing goals, shortfall analysis and corrective action plan
when an overall goal is not met; and

b. Semi-annual (FHWA/FTA) and annual (FAA) Uniform Report of DBE Awards or
Commitments and Payments.

5. Assists the DBELO with ensuring that work committed to DBEs are performed by DBES
by:

a. Reviewing all federal-aid contracts and subcontracts to ensure that work committed to
DBEs is specified in the contract and that DBEs are performing a CUF;

b. Analyzes HDOT’s and its sub-recipients’ progress toward attaining DBE goals by
maintaining a running tally of payments to DBE and non-DBE subcontractors;

c. Disseminating information from the DBELO regarding changes in the DBE
regulations to project managers, construction managers, and other HDOT staff; and

d. Providing training with the assistance of the DBELO to project managers, and field
personnel on DBE compliance requirements such as, but not limited to, GFE, prompt
payment provisions, retainage, and CUF.

6. Establishes and maintains a record-keeping system that:

a. Documents DBE affirmative action efforts of the division;

b. Identifies and implements procedures adopted by the division in compliance with the
requirements of the DBE program, compares projected DBE goals with actual
accomplishments, and lists efforts to identify and locate DBEs; and

c. Contains all DBE-related correspondence, reports, materials, publications, etc.

7. Evaluates GFE of low bidders that do not meet the project goal, and makes
recommendations to the division administrator regarding the award of the contract based
on GFE;

8. Provides information and other assistance to DBEsS;

9. Attends pre-bid meetings;
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10.

11.

Develops affirmative action programs and procedures to facilitate DBE participation in
federal-aid projects; and

Monitors on-going projects to ensure that the contract provisions for DBE participation
and prompt payment are in compliance with applicable laws, rules, and regulations, and
to ensure actual participation of DBEs on awarded contracts. Tracks on-going payments
to subcontractors by prime contractors through the Certification and Contract Compliance
Management System (online tracking system). In coordination with project managers,
inputs and maintains contract information.

Project Managers:

The duties and responsibilities of project managers shall include, but shall not be limited to the
following:

1.

w

10.

Calculates race conscious goals in collaboration with a goal setting committee by
reviewing scope of project, type of work to be performed, and estimating value of
subcontracts that may potentially be performed by DBEs;

Attends pre-bid meetings to inform contractors of subcontracting opportunities for DBEs,
if any;

Attends pre-construction meetings to discuss terms and conditions of contract;

Review subcontracts for assurances, and outlines scope of work, if necessary, to all
participants;

Assists the DBELO through the DBE Coordinators by arranging for inspections by field
personnel to monitor CUF of DBEs;

Reviews contracts and subcontracts using the Subcontract Verification Log to ensure that
DBE assurances and other required documents are included;

Review contracts and subcontracts to ensure that DBEs are performing work as specified
in the subcontract, and that they are serving a CUF;

Ensures that prime contractors comply with HDOT’s prompt payment provisions, by
requiring prime contractors to timely report payments to subcontractors via the online
tracking system;

Reviews all written requests by prime contractors to replace or substitute DBEs on a
project and approves such actions only for good cause; and

Monitors the use of joint checks in accordance with the aforementioned procedure
manuals to ensure that the use of such checks do not compromise the independence of the
DBE.

Legal Counsel:

The Deputy Attorney General from the Department of the Attorney General,
Land/Transportation Division, will provide legal assistance to the OCR.

DBE Financial Institutions Section 26.27

It is the policy of HDOT to investigate the full extent of services offered by financial institutions
owned and controlled by socially and economically disadvantaged individuals in the community,
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to make reasonable efforts to use these institutions, and to encourage prime contractors on
USDOT-assisted contracts to make use of these institutions.

Prompt Payment Mechanisms Section 26.29 (a-d)

HDOT elected to utilize the second method of 49 CFR Part 26, §26.29(b)(2) which states, “You
may decline to hold retainage from prime contractors and require a contract clause obligating
prime contractors to make prompt and full payment of any retainage kept by prime contractor to
the subcontractor within thirty (30) days after the subcontractor's work is satisfactorily
completed.”

Although the DBE regulations requires full payment of retainage within thirty (30) days after
satisfactory completion of work, Hawaii Revised Statutes Section 103.10-5 requires payment to a
contractor, including retainage, within ten (10) days. HDOT therefore includes the following
clause verbatim in each USDOT-assisted prime contract:

“The Contractor shall pay all subcontractors within ten (10) calendar days after receipt of any
progress payments from the Department. This clause applies to both DBE and non-DBE
subcontractors, and all tiers of subcontracts.

The Contractor will verify that payment or retainage has been released to the subcontractors or
its suppliers within the specified time through entries in the Department’s online tracking system
during the corresponding monthly audits. Prompt payment will be monitored and enforced
through the Contractor’s reporting of payments to its subcontractors and suppliers in the online
tracking system.

Subcontractors, including lower tier subcontractors and/or suppliers will confirm the timeliness
and the payment amounts received utilizing the online tracking system. Discrepancies will be
investigated by the respective DBE Coordinator and the project engineer. Payments to the
subcontractors, including lower tier subcontractors, and including retainage released after the
subcontractor or lower tier subcontractor’s work has been accepted, will be reported by the
Contactor or the subcontractor.

When any subcontractor has satisfactorily completed its work as specified in the subcontract, and
there are no bona fide disputes, the bidder shall make prompt and full payment to the
subcontractor of all monies due, including retainage, within ten (10) calendar days after the
subcontractor’s work is satisfactorily completed. A subcontractor’s work is satisfactorily
completed when all the tasks called for in the subcontract have been accomplished and
documented, as required by HDOT. The bidder must obtain the prior written approval from
HDOT before it can continue to withhold retainage from any subcontractor who has completed
its portion of the work. This clause applies to both DBE and non-DBE subcontractors, and all
tiers of subcontracts.”

In the event a subcontractor has failed to satisfactorily perform work as specified in the

subcontract, and there is a dispute which may result in a delay of payment to the subcontractor,
the prime contractor shall notify the project manager in writing as soon as practicable. The

16



project manager shall work with the prime contractor and subcontractor to resolve the issues
related to the dispute. When the dispute is resolved to the satisfaction of both parties, the prime
contractor shall pay the subcontractor within ten (10) days from the date the dispute is resolved.
HDOT’s procedures regarding the release of retainage shall be contained within the contract
provisions relating to DBE requirements. Language regarding the prompt release of retainage by
prime contractors to subcontractors shall be clearly specified in all prime contracts.

HDOT’s contract provisions specify that failure to comply with the DBE requirements, including
prompt payment provisions, may be a material breach of contract and may result in termination
of the contract or some other remedy as deemed appropriate by HDOT.

Directory Section 26.31 (a)

HDOT maintains a directory identifying all firms eligible to participate as DBEs. The directory
lists the firm's name, address, phone number, and type of work the firm has been certified to
perform as a DBE. The DBE Directory is housed on the Certification and Contract Compliance
Management System, and the link is posted on the HDOT/DBE webpage at
http://hidot.hawaii.gov/administration/ocr/dbe/dbe-directory/.

Overconcentration Section 26.33

HDOT has not determined that overconcentration exists in the types of work that DBEs perform.
However, if the issue of overconcentration arises, the DBELO may initiate some of the following
actions upon approval from USDOT:

1. Work with prime contractors to find and use DBEs in other industry areas.

2. Discontinue assigning a goal on a contract that offers work in the concentrated field.

3. Establish a business development program such as a mentor-protégé program, to assist
DBEs in performing work outside of the specified field that HDOT has determined to
have an overconcentration of DBE participation.

Allegations or determinations of overconcentration shall be reported to the appropriate operating
administration.

Business Development Programs Section 26.35

HDOT is committed to continuing its Business Development Program (BDP), entitled HI-Way 2
Success, to assist DBESs to grow and compete in the federal contracting arena. To achieve this,
HDOT has secured DBE Supportive Services (DBE/SS) funds from the FHWA.

Monitoring Sub-recipients and Prime Contractors Section 26.37 (a)

Sub-recipients: Sub-recipients of USDOT funds shall comply with DBE program requirements
and shall utilize this Program Plan to implement their respective programs. HDOT shall conduct

semi-annual meetings with sub-recipients to provide training, updates to the DBE regulations,
and other information pertinent to the DBE program. The DBELO or his/her designee shall

17


http://hidot.hawaii.gov/administration/ocr/dbe/dbe-directory/.

conduct an annual review of all sub-recipients to ensure compliance with HDOT’s DBE
program.

Prime Contractors: Prime contractors will be monitored to ensure that appropriate subcontracts
are executed and that all assurances and requirements related to the DBE program are contained
in each subcontract.

HDOT will require prime contractors to maintain records and documents of payments to DBEs
for three (3) years following the performance of the contract. These records will be made
available for inspection upon request by any authorized representative of HDOT or USDOT.
This reporting requirement also extends to any certified DBE subcontractor.

Monitoring and Enforcement Mechanisms Section 26.37(b)

HDOT will implement the following monitoring and enforcement mechanisms to ensure
compliance with 49 CFR Part 26:

1. HDOT will bring to the attention of USDOT any false, fraudulent, or dishonest conduct
in connection with the program, so that USDOT can take the steps (e.g., referral to the
Department of Justice for criminal prosecution, referral to the USDOT Inspector General,
action under suspension and debarment or Program Fraud and Civil Penalties rules)
provided in 26.109;

2. HDOT will adopt a monitoring and enforcement mechanism to verify that work
committed to DBEs at contract award is actually performed by DBEs. Bidders will sign
the bid proposal that includes language which states that bidders shall utilize DBEs listed
in their bid/proposal,

3. Pre-construction meetings with the prime contractor shall be required to discuss scope of
work and performance expectations on contracts and subcontracts, and to confirm that
work committed to DBEs shall be subcontracted to such DBEs;

4. Field inspections shall be conducted to ensure that DBESs are performing a CUF.
Inspectors or other field personnel shall monitor the worksite and shall complete the CUF
checklist when interviewing DBES on the job to ensure that they are performing a CUF.
Inspectors shall do this for all DBEs on the project. The CUF checklist serves as
HDOT’s written certification that DBEs are performing a commercially useful function
and that work committed to DBE are actually being performed by DBE;

5. Onan annual basis, HDOT shall review the DBE policies and practices of its sub-
recipients to ensure that they are in compliance with 49 CFR, Part 26; and

6. HDOT DBE program staff shall provide training to its line staff and sub-recipients when
significant changes occur to the Program Plan which may affect the monitoring and
enforcement mechanisms described in this section and other DBE program requirements.

7. Inan effort to decrease fraud and abuse in the DBE Program, HDOT has implemented a
DBE complaint procedure (Attachment G). All complaints can be anonymous; however,
if an individual provides contact information, HDOT can handle the complaint more
thoroughly. HDOT will not investigate vague, ambiguous, or elusive complaints. HDOT
will not investigate complaints where it is the respondent of the complaint. These
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complaints will be forwarded to the appropriate USDOT operating administration for
investigation.

Running Tally Section 26.37(c)

HDOT shall maintain a running tally of payments to DBES to track contract goal attainment on
projects with race-conscious goals. DBE Coordinators within each division shall track progress
payments maintained by the project managers through the online payment tracking system.
HDOT shall report to FHWA a running tally of payments on federal-aid highway projects on a

monthly basis. Additionally, payments shall be recorded on the semi-annual DBE Awards or
Commitments and Payments form.

Fostering Small Business Participation Section 26.39

HDOT has developed a Small Business Utilization Plan and is attached hereto as Attachment E.

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND
COUNTING

Set-asides or Quotas Section 26.43

HDOT shall not impose quotas or have set-asides for DBEs in its federal-aid contracting.
Overall Goals Section 26.45

HDOT submits three (3) separate overall goals to FAA, FHWA and FTA. Each operating

administration requires HDOT to submit their overall goal by August 1% on a triennial basis. The
following table outlines a schedule of overall goals for each operating administration:

Goal Due Date
August 1, 2019

Triennial Period
FFY 2020-2022

Operating Administration
FAA Large/Medium Hubs

FAA Non Hubs FFY 2019-2021 August 1, 2018
FAA Small Hubs FFY 2018-2020 August 1, 2017
FHWA FFY 2017-2019 August 1, 2016
FTA FFY 2018-2020 August 1, 2017

Prior to submitting the overall goal to the respective operating administration, HDOT shall
consult with minority, women, and general contractor groups, and community organizations to
obtain information concerning the availability of disadvantaged and non-disadvantaged
businesses. At least one (1) face-to-face meeting shall be scheduled to discuss the effects of
discrimination on the opportunities for DBEs, and HDOT's efforts to establish a level playing
field for participation by DBE:s.

The proposed goals, a summary of public comments, and HDOT's responses to said comments,
will be submitted to each USDOT operating administration. Additionally, HDOT will provide a
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description of the methodology used to obtain the goals, including an explanation of how the
base figures were obtained, and any adjustments to such figure to the respective operating
administrations. HDOT is currently conducting a new disparity study to obtain more accurate
availability data to set overall goals. Mid-term adjustments may be performed if market trends
change significantly, DBE participation is either very high or low during the fiscal year, or for
other reasons that may warrant an adjustment.

Shortfall Analysis Section 26.47 (c)

If HDOT does not meet its overall goal at the end of any Federal fiscal year, HDOT shall
conduct an analysis to determine the reasons for the shortfall, take corrective steps, and will
identify milestones to improve and increase DBE participation in the following Federal fiscal
year.

The analysis will include reviewing the DBE awards and commitments for the year to determine
if appropriate race-neutral and race-conscious measures were taken to foster DBE participation.
The analysis shall also include identifying the types of work that were contracted or
subcontracted during the review period, to determine if there is a sufficient number of ready,
willing and able DBEs to perform the identified work. If there are insufficient amounts of DBEs
available for a certain type of work, HDOT shall actively recruit small disadvantaged businesses
to become certified DBEs. This will be done by reviewing the Subcontractor Listing of bidders
to determine if non-DBE subcontractors are potentially certifiable DBEs.

HDOT shall also provide training to its staff and DBE stakeholders (i.e. prime contractors,
subcontractors, DBEs, and potential DBES) on contract goals, GFE, and other areas of the DBE
program, with the intent of increasing DBE participation in the next fiscal year.

Contract Goals Section 26.51(d-g)

HDOT shall set goals on federal-aid construction and professional services contracts when it is
determined that subcontracting opportunities may exist. HDOT shall also set contract goals on
projects that HDOT believes are of the size and scope that DBEs may compete for as prime
contractors.

Highways and Airports Division — For each federal-aid project with potential subcontracting
opportunities, HDOT shall convene a goal setting committee comprised of the project engineer,
DBELO, divisional DBE Coordinator, and a representative from the respective operating
administration (if available). The committee will review the engineer’s estimate, nature of work
on the project, and shall determine if there are qualified DBEs that may potentially perform
portions of the work. Based on this review, a project goal shall be set for DBE participation.
Once the contract is awarded, the project goal, which may be adjusted upwards if the winning
bidder obtains more DBE participation than proposed by HDOT, becomes the contract goal.

Statewide Transportation Planning Office (STPO) — The STPO is currently operating a one-
hundred (100) percent race-neutral program until such time the new disparity study is completed.
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Contract Goals on Design-Build Projects — HDOT shall set contract goals on design-build
contracts in the following manner. First, HDOT will require the design-build contractor to
submit a DBE Performance Plan with its qualifications proposal. The Plan shall include the
following elements:

1. A policy statement signed by Design-Build Contractor’s Authorized Representative,
which express Design-Build Contractor’s commitment to utilize DBEs in all aspects of
the work, outlines the various levels of responsibilities, and states the objectives of the
DBE Performance Plan. The Design-Build Contractor shall obtain the written
commitment of all Design-Build Contractor entities to comply with and advance the
intent of the policy statement.

2. A description of proposed activities to facilitate DBE engagement in work as
Subcontractors and Subconsultants shall include, at a minimum, the following:

a.

b.

Participate in a Department sponsored networking event with prospective DBEs that
may be ready, willing and able to perform work on this project;

Conduct bid item specific outreach meetings in coordination with the Department for
DBE firms to highlight appropriate subcontracting opportunities;

Solicit statements of qualification, proposals, and/or price quotations from qualified
DBE firms and arrange a time for the review of the qualifications, plans, quantities,
specifications, and delivery schedules and for the preparation and presentation of
proposals and/or price quotations;

Encourage eligible DBEs to apply for certification with the Department by the Design
and Price Proposal due date;

Contact minority and women business organizations, contractor associations, and city
agencies with programs for disadvantaged individuals for assistance in recruiting and
encouraging eligible DBE contractors to apply for certification with the Department;
and

Develop an action plan to monitor on-going DBE participation on the project to
ensure the Design-Build Contractor is on track to meet the DBE contract goal. The
action plan shall include, but is not limited to, regularly scheduled meetings with the
Department to address issues that may affect committed DBEs, such as a reduction in
the scope of work, and when GFE are necessary to replace a DBE for good cause.

3. The Performance Plan must include planned DBE participation, which may not identify
specific DBEs, but generally describes work that may be done by DBESs and an estimated
amount that will be performed.

At the time the Design-Build Contractor submits its design and price proposal, the Contractor
will be required to submit its DBE documentation, including DBE information, nature of each
DBE’s work, and estimated bid amounts to demonstrate that it has met the goal, or has made
GFE to meet the goal. If the Design-Build Contractor meets these requirements, points shall be
awarded in accordance with the evaluation criteria for the design-build project.

Good Faith Efforts (GFE) Procedures Section 26.53

Demonstration of GFE Section 26.53(a) & (c)
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The following GFE procedures shall be used for low bid scenarios. HDOT shall include these
procedures and any subsequent updates to these provisions, in the contract provisions relating
to DBE requirements.

When a project goal is not met, a GFE review committee comprised of the affected division’s
DBE Coordinator, Operating Administration representative (if available) and the DBELO, shall
conduct the initial review of GFE submitted by the bidder/offeror. The GFE review committee
shall determine whether the bidder/offeror has performed the quality, quantity, and intensity of
efforts that demonstrate a reasonably active and aggressive attempt to meet the contract goal in
accordance with 49 CFR Part 26, Appendix A.

The bidder/offeror bears the responsibility of demonstrating that it met the contract goal, or if the
contract goal was not met, by documenting the GFE it made in an attempt to meet the goal.

The bidder/offeror shall be required to document all actions taken to meet the contract goal. GFE
by the bidder/offeror to meet the contract goal, may include, but are not limited to, the following
actions:

1. Whether the bidder/offeror solicited through all reasonable and available means (e.g.
attendance at meetings, advertising and/or written notices) the interest of all certified
DBEs who have the capability to perform part or all of the work to be included under the
contract. HDOT will also consider whether the bidder/offeror solicited the participation
of potential DBEs in sufficient time to allow the DBESs to properly inquire about the
project and respond to the solicitation, and will also review whether the bidder/offeror
took appropriate steps to follow up with interested DBEs in a timely manner to facilitate
participation by DBEs in the project;

2. Whether the bidder/offeror identified and broke up portions of work that can be
performed by DBEs in order to increase the likelihood that DBEs would be able to
participate, and the DBE goal could be achieved (e.g. breaking out contract items into
economically feasible units to facilitate DBE participation, even when the bidder/offeror
might otherwise prefer to perform these work items with its own forces);

3. Whether the bidder/offeror made available or provided interested DBESs with adequate
information about the plans, specifications, and requirements of the project in a timely
manner, and assisted them in responding to the bidder's/offeror's solicitation;

4. Whether the bidder/offeror negotiated in good faith with interested DBEs. Evidence of
such negotiations includes documenting: a) the names, addresses, and telephone numbers
of DBEs that were contacted by the bidder/offeror; b) a description of the information
that was provided to DBEs regarding the plans and specifications; and c) detailed
explanations for not utilizing individual DBEs on the project. The fact that there may be
additional or higher costs associated with finding and utilizing DBEs are not, by
themselves, sufficient reasons for a bidder's/offeror's refusal to utilize a DBE, or the
failure to meet the DBE goal, provided that such additional costs are not unreasonable.
Also, the ability or desire of a bidder/offeror to perform a portion of the work with its
own forces, that could have been undertaken by an available DBE, does not relieve the
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bidder/offeror of the responsibility to make GFE to meet the DBE goal, and to make
available and solicit DBE participation in other areas of the project to meet the DBE goal;
Whether the bidder/offeror rejected DBEs as being unqualified without sound reasons, or
based on a thorough investigation of their capabilities. The DBE's standing within the
industry, membership in specific groups, organizations, or associations, and political or
social affiliation, are not legitimate bases for the rejection or non-solicitation of bids from
particular DBEs;

Whether the bidder/offeror made efforts to assist interested DBEs in obtaining bonding,
lines of credit, or insurance;

Whether the bidder/offeror made efforts to assist interested DBES in obtaining necessary
equipment, supplies, materials, or related assistance or services; and

Whether the bidder/offeror effectively used the services of available minority/women
community organizations, minority/women business groups, contractors' groups, local,
state, and federal minority/women business assistance offices, or other organizations to
provide assistance in recruitment and placement of DBEs.

It is the sole responsibility of the bidder/offeror to submit any and all documents, logs,
correspondence, and any other records or information to HDOT that will demonstrate that the
bidder/offeror made GFE to meet the DBE goal. Additionally, for each DBE that was contacted
but not utilized by the bidder/offeror for a contract, the bidder/offeror shall submit a detailed
written explanation for each DBE detailing the reasons for the bidder's/offeror's failure or
inability to utilize, or to allow the DBE to participate in the contract. Further, when a bidder
selects a non-DBE over a DBE subcontractor, documentation of GFE must include quotes of
each DBE and non-DBE subcontractor submitted to the bidder for work on the contract. In its
GFE evaluation, HDOT shall also consider the following as part of its evaluation:

1.
2.

H~w

Request additional information and documents from the bidder/offeror;

Compare the bidder's/offeror's bid against the bids of other bidders/offerors on the same
project, and compare the DBEs and DBE work areas utilized by the bidder/offeror with
the DBEs listed in other bids submitted for the contract. If other bidders obtained DBEs
in a particular work area in which the low bidder did not, the committee shall take this
into consideration in its evaluation;

Verify contacts by bidders/offerors with DBEs; and

Compare the DBE and the categories of DBE work targeted by the bidder/offeror for
participation in the contract, with the total pool of DBEs available for each particular
subcontract targeted by the bidder.

Information Necessary to Evaluate Good Faith Efforts Section 26.53(b)

Each solicitation for which a contract goal has been established will require the bidders/offerors
to submit within five (5) days of bid opening:

1.
2.

The names and addresses of DBE firms that will participate in the contract;

A description of the work that each DBE will perform and all North American Industry
Classification System (NAICS) codes describing the type of work the firm is certified
under by HDOT;

23



3. Written and signed documentation of commitment by the bidder/offeror to use DBE
subcontractors whose participation it submits to meet a contract goal;

4. The Confirmation by DBE form. This form confirms the DBE’s active status and its
participation on the contract as provided in the prime contractor’s commitment;

5. The dollar amount of each DBE and non-DBE subcontractor participating in the project;
and

6. Quotes for both DBE and non-DBE subcontractors when a non-DBE is selected over a
DBE for the project.

Administrative Reconsideration of Good Faith Efforts Section 26.53(d)

Within five (5) working days of being informed by HDOT’s Director that the bidder/offeror is
has not documented sufficient GFE, a bidder/offeror may request administrative reconsideration.
Bidders/offerors should make this request in writing to the following official:

Director of Transportation

Hawalii Department of Transportation
869 Punchbow! Street, Room 509
Honolulu, Hawaii 96813

The Director or his designee shall not have played any role in the original determination that the
bidder/offeror did not document sufficient GFE.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation concerning the issue of whether it met the goal or made adequate GFE to do so.
The bidder/offeror will have the opportunity to meet in person with the reconsideration official,
or his/her designee, to discuss the issue of whether it met the goal or made adequate GFE to do
SO.

In an administrative reconsideration, HDOT may consider whether other bidders/offerors are
able to meet the contract goal, as HDOT will review all previously submitted documents, oral
and written arguments, and other evidence presented in the reconsideration, in making its
decision.

The Director of Transportation or his designee shall inform the bidder/offeror in writing of
HDOT’s reconsideration decision within thirty (30) days of the proceeding. The decision will
state HDOT’s findings with respect to whether or not the bidder/offeror met the contract goal, or
whether or not the bidder/offeror exhibited GFE to achieve the contract goal. The reconsideration
decision is not administratively appealable to USDOT but is appealable under HRS 103D-709.

Replacement of a DBE on a Contract Section 26.53(f) and (q)

HDOT will require a contractor to make GFE to replace a DBE that is terminated or has
otherwise failed to complete its work on a contract with another certified DBE, to the extent
needed to meet the contract goal. HDOT will require the prime contractor to promptly provide
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written notice to the project manager of the DBE's inability or unwillingness to perform and
provide reasonable documentation.

The written notice by the contractor must include the following:

1.

2.

o o

The date the contractor determined that the certified DBE to be unwilling, unable or
ineligible to perform work on the contract;

The projected date that the contractor shall require a substitution or replacement DBE to
commence work if consent is granted by HDOT;

Documentation of facts that cite specific actions or inactions on the part of the affected
DBE that led to the contractor’s conclusion that the DBE is unwilling, unable, or
ineligible to perform work on the contract;

A brief statement of the affected DBE’s capacity and ability or inability to perform the
work as determined by the contractor;

Documentation of contractor’s GFE to enable the affected DBE to perform the work;
The current percentage of work completed on each bid item by the affected DBE;

The total dollar amount currently paid per bid item for work performed by the affected
DBE;

The total dollar amount per bid item remaining to be paid to the DBE for work completed
but for which the DBE has not received payment, and with which the contractor has no
dispute; and

The total dollar amount per bid item remaining to be paid to the DBE for work completed
for which the DBE has not received payment, and with which the contractor and DBE
have a dispute.

The prime contractor shall send a copy of the written notice to replace a certified DBE on a
contract to the affected DBE. The affected DBE may submit a written response to the prime
contractor’s notice within five (5) calendar days to HDOT and shall explain to the prime
contractor and HDOT the reasons, if any, it objects to the termination. HDOT’s project managers
shall consult the DBELO and obtain approval from the respective Division Administrator or
designee before terminating or substituting a DBE.

No substitution or termination of a DBE subcontractor shall be made at any time without the
prior written consent of HDOT. Written consent shall be provided only if the prime contractor
has demonstrated good cause, as determined by HDOT, to terminate the DBE. Good cause may
include, but is not limited to the following circumstances:

1.
2.

3.

The DBE subcontractor fails or refuses to execute a written contract;

The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a
way consistent with normal industry standards;

The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements;

The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit
unworthiness;
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5. The listed DBE subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant to 2 CFR Parts 180, 215 and 1,200 or
applicable state law;

HDOT has determined that the listed DBE subcontractor is not a responsible contractor;
7. The listed DBE subcontractor voluntarily withdraws from the project and provides to
HDOT written notice of its withdrawal;

The listed DBE is ineligible to receive DBE credit for the type of work required; and

A DBE owner dies or becomes disabled with the result that the listed DBE contractor is
unable to complete its work on the contract.

IS

© @

Proposed Substitution of a Certified DBE Section 26.53(f)

Upon termination of the certified DBE, the prime contractor shall make GFE to replace the
terminated DBE. The termination of the DBE does not relieve the prime contractor of meeting
the DBE contract goal, and the unpaid portion of the terminated DBE’s contract shall not be
credited towards the DBE contract goal.

When a DBE substitution is necessary, the prime contractor shall submit to HDOT in writing the
name of another certified DBE firm, the proposed work to be performed and the dollar amount of
the work to replace the unfulfilled portion of the work of the originally committed DBE firm.
The prime contractor shall furnish information such as the contract I.D. number, project number,
bid item, item description, bid unit and quantity, unit price, and total price.

If the prime contractor is unable to commit the remaining required dollar value to the substitute
DBE, the prime contractor shall provide written evidence of GFE made to obtain the remaining
required dollar value. HDOT’s project managers, in coordination with the DBELO shall review
the GFE made by the prime contractor for sufficiency in accordance with HDOT’s GFE
Procedures.

If the contractor fails or refuses to comply in the time specified, HDOT’s contracting office will
issue an order stopping all or part of payment/work until satisfactory action has been taken. If the
contractor still fails to comply, the contracting officer may issue a termination or a default
proceeding.

Determining Good Faith Efforts of DBE Prime Contractors Section 26.53(i)

HDOT shall allow credit for DBE contractors for work performed with its own forces plus all
DBE subcontractors at every tier. DBE prime contractors shall not receive credit for work
subcontracted to non-DBE subcontractors. If DBE prime contractors that are DBEs do not meet
the goal, the GFE procedures described above shall be applied.

Review of DBE Subcontracts Section 25.53(j)
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HDOT shall require prime contractors to make available all subcontracts and agreements to
ensure compliance with DBE requirements. Highways Division shall utilize a Subcontract
Verification Log to document reviews of subcontracts by project management staff.

Change Orders Section 26.53(q)

When there is a significant change order to a contract, HDOT shall, on a case-by-case basis,
analyze the GFE of the contractor to maintain the existing DBE contract goal. However, there
may be circumstances when the goal may be altered, such as when the change order significantly
impacts the scope of work on the contract.

Counting DBE Participation Section 26.55(a)

HDOT will count DBE participation toward contract goals as provided in 49 CFR §26.55, and
shall include these provisions and any subsequent updates to these provision, in the contract
provisions relating to DBE requirements. DBE participation on contract goals shall be counted
as follows:

1. The entire amount of work actually performed by DBEs on all tiers of a contract to
include the cost of materials and supplies obtained or equipment leased by DBEs (except
from the prime contractor or its affiliate);

2. One hundred (100) percent of the cost of materials that are obtained from DBE
manufacturers;

3. Sixty (60) percent of the cost of materials that are purchased from DBE regular dealers;
and

4. The commissions or fees for transactions with DBE suppliers who are not manufacturers
or regular dealers.

Credit towards contract goals shall not be allowed until payment is made to DBE firms.

Joint Ventures Section 26.55(b)

HDOT shall assess the clearly defined, distinct portion of work performed by the DBE in the
joint venture. Credit shall be granted to DBEs participating in a joint venture for their portion
of work on the contract.

Trucking Firms Section 26.55(d)

DBE trucking firms shall be counted as follows:

1. The total value of the transportation services of a certified DBE trucker if the DBE trucker
uses trucks it owns, insures, and operates using drivers it employs;

2. The total value of the transportation services if a DBE trucker leases trucks from another
DBE firm;

3. The value of the fees, commission or mark up from a lease arrangement if a DBE trucker
leases trucks from a non-DBE firm and credit is not allowed for the lease amount;
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4. The total value of the transportation services provided by a non-DBE lessee, not to
exceed the value of transportation services provided by DBE-owned trucks on the
contract. For additional participation by non-DBE lessees, credit will be awarded only for
the fee or commission the DBE firm receives as a result of the lease arrangement.
EXAMPLE: DBE firm X uses two of its own trucks on a contract, leases two trucks
from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded
for the total value of transportation services provided by Firm X and Firm Y, and may
also be awarded for the total value of transportation services provided by four of the six
leased trucks provided by Firm Z. In all, full credit would be allowed for the participation
of eight trucks. With respect to the other two leased trucks provided by Firm Z, DBE
credit could be awarded only for the fees or commissions pertaining to those trucks Firm
X receives as a result of the lease with Firm Z;

5. The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the
DBE leases trucks from a non-DBE truck leasing company and uses its own employees
as drivers, it is entitled to credit for the total value of these hauling services.

EXAMPLE: DBE Firm X uses two (2) of its own trucks on a contract. It leases two (2)
additional trucks from non-DBE Firm Z. Firm X uses its own employees to drive the
leased trucks. DBE credit would be awarded for the total value of the transportation
services provided by all four (4) trucks; and

6. For purposes of determining whether a trucking firm performs a CUF, a lease must
indicate that the DBE has exclusive use of and control over the truck. This does not
preclude the leased truck from working for others during the term of the lease with the
consent of the DBE, so long as the lease gives the DBE absolute priority for use of the
leased truck. Leased trucks must display the name and identification number of the DBE.

Reqular Dealers 26.55(e)(2)(i)

For materials and supplies purchased from a regular dealer, sixty (60) percent of the cost of such
materials and supplies shall be counted towards the DBE goal. A regular dealer is a firm that
owns, operates, or maintains a store, warehouse, or other establishment in which the materials,
supplies, articles or equipment of the general character described by the specifications and
required under the contract are bought, kept in stock, and regularly sold or leased to the public in
the usual course of business.

To be a regular dealer, the firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease of the products in
question.

A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel,
stone, or asphalt without owning, operating, or maintaining a place of business if the person both
owns and operates distribution equipment for the products. Any supplementing of regular
dealers’ own distribution equipment shall be by a long-term lease agreement and not on an ad
hoc or contract-by-contract basis.

Decertified DBEs Section 26.55(f) and ()

28



If a prime contractor makes a commitment to using an ineligible DBE or HDOT committed to
using an ineligible DBE prime contractor prior to issuance of a subcontract or contract, credit
may not be applied to either the overall or contract goal. The prime contractor must find an

eligible DBE to meet the contract goal, or demonstrate that it has made GFE to meet the goal.

If a prime contractor has executed a subcontract with the firm before the notice of ineligibility,
the prime contractor may continue to use the DBE firm on the contract and may continue to
receive credit toward its DBE contract goal for the firm's work but the remaining portion of
work by the ineligible DBE subcontractor subsequent to the notice of ineligibility may not count
towards the overall goal.

When HDOT has let a prime contract to the DBE that was later ruled ineligible, the portion of
the ineligible firm's performance of the contract remaining after the issuance of the notice shall
not count toward the overall goal, but may count toward the contract goal.

If a DBE firm becomes ineligible solely because it has exceeded the business size standard
during the performance of the contract, HDOT shall continue to count its participation on that
contract towards HDOT's overall goal, as well as the contract goal.

The HDOT shall provide written notice of a decertification to:

HDOT Contracts Officer;

HDOT Airports Division DBE Coordinator;

HDOT Highways Division DBE Coordinator;

City & County of Honolulu, Department of Transportation Services Planner;
City & County of Honolulu, Honolulu Authority for Rapid Transportation Staff;
STP and OMPO DBE Coordinators; and

Hawaii, Maui and Kauai DBE Coordinators.

NogakrowdpE

Suspended DBEs _Section 26.88(f) (g)(h)

While suspended, the DBE may not be considered to meet a contract goal on a new contract, and
any work it does on a contract received during the suspension shall not be counted toward
HDOT’s overall goal. The DBE may continue to perform under an existing contract executed
before the DBE received a Notice of Suspension and may be counted toward the contract goal
during the period of suspension as long as the DBE is performing a CUF under the existing
contract.

If the suspended DBE believes it is no longer eligible, it may voluntarily withdraw from the
program, in which case no further action is required. If the DBE believes that its eligibility
should be reinstated, it must provide HDOT information demonstrating that the firm is eligible
notwithstanding its changed circumstances. Within thirty (30) days of receiving this information,
HDOT’s DBE Liaison Officer must either lift the suspension and reinstate the firm's certification
or commence a decertification action under 826.87 of this part. If HDOT commences a
decertification proceeding, the suspension remains in effect during the proceeding.
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While HDOT’s initial decision to suspend the DBE is not appealable, if HDOT fails to either lift
the suspension and reinstate the firm or commence a decertification proceeding the firm may
appeal to the U.S. Department of Transportation under §26.89, as a constructive decertification.

Commercially Useful Function (CUF) Section 26.55(c)(1)

HDOT shall include provisions relating to the CUF of DBE firms, and any subsequent updates to
these provisions, in the contract provisions relating to DBE requirements.

CUEF is evaluated on a project by project basis. To determine whether a DBE is performing a
CUF, HDOT shall evaluate the amount of work subcontracted to the DBE, industry practices,
whether the amount the firm is to be paid under the contract is commensurate with the work it is
actually performing and the DBE credit claimed for its performance of the work, and other
relevant factors. The DBE must perform at least thirty (30) percent of the work with its own
forces.

When a DBE is presumed not to be performing a CUF, the DBE may present evidence to rebut
this presumption. HDOT shall make the determination whether a DBE firm is performing a CUF
given the type of work involved and normal industry practices.

HDOT’s decision on CUF matters are subject to review by the concerned operating
administration, but are not administratively appealable to USDOT.

Monitoring CUF Performance Section 26.55(c)

It shall be the prime contractor’s responsibility to ensure that all certified DBEs selected to perform
work on the contract and for which the prime contractor shall receive DBE credit, perform a CUF.
HDOT shall conduct inspections at each project site whenever a DBE commences work to
ensure that it is performing a CUF. On-site inspectors and/or project managers shall use the CUF
Project Site Review form when a DBE starts work on the project. The CUF review may be
performed more than once if HDOT has reason to believe that the DBE is no longer performing a
CUF. All CUF forms shall be retained in the project files as well as a copy shall be sent to the
DBELDO.

HDOT shall not withhold payments to a prime contractor if HDOT finds that a DBE is not

performing a CUF, as HDOT recognizes that the CUF of a DBE is related to counting and goal
credit, and should not affect payments to DBEs.

SUBPART D — CERTIFICATION STANDARDS

Certification Process Section 26.61 - 26.73

HDOT will use the certification standards of Subpart D of Part 26 to determine the eligibility of
firms to participate as DBEs in USDOT-assisted contracts. To be certified as a DBE, a firm must
meet all certification eligibility standards. HDOT will make all certification decisions based on
the facts taken as a whole.
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Burden of Proof and Group Membership Section 26.61 and 26.63

HDOT shall not require DBE applicants to provide evidence of social disadvantage such as a
birth certificate, unless there is reason to believe that the applicant does not belong to the
identified presumptively disadvantaged group. For example, if a Caucasian male indicates that he
is Native Hawaiian but physically appears to be Caucasian, HDOT staff will ask for the
applicant’s birth certificate. When Native Americans claim tribal affiliation, HDOT shall request
evidence of enrollment in a Federal or state recognized Indian tribe.

When HDOT determines that a DBE applicant does not belong to a group presumed to be
disadvantaged (i.e. Asian Pacific American, Subcontinent Asian American, African American,
Hispanic American, Native American and Women), such applicants must provide evidence of
individual disadvantage. HDOT shall utilize the DBE regulations, Appendix E, Individual
Determinations of Social and Economic Disadvantage in order to assess, on a case by case basis,
whether or not the DBE applicant is disadvantaged on an individual basis.

Business Size Section 26.65

HDOT shall certify firms that are existing small businesses, as defined by the Small Business
Administration (SBA) standards. Even if firms meet the requirements of 26.65 (a), HDOT will
not certify a firm (including its affiliates), in any given Federal fiscal year, whose average gross
receipts over the firm’s previous three (3) fiscal years, exceed $23.98 million.

HDOT shall use the SBA’s definition of affiliation found in 13 CFR, Part 121when calculating a
DBE firm’s and its affiliates’ gross receipts.

Social and Economic Disadvantage Section 26.67

To determine economic disadvantage, HDOT shall accept the USDOT’s Personal Net Worth
(PNW) form without modification. HDOT shall require all DBE applicants whose ownership and
control of the firm are relied upon for DBE certification to complete the PNW form. Such
individuals must certify that their PNW does not exceed $1.32 million and must submit a
notarized statement with appropriate supporting documents.

When analyzing the PNW form and supporting documents, HDOT shall only calculate the
individual’s share of assets and liabilities. HDOT may ask for additional information on a case-
by-case basis, in situations such as, but not limited to, when assets have been transferred to a
spouse, a non-disadvantaged spouse is still involved in the firm, or HDOT deems the additional
information necessary to analyze the accumulation of substantial wealth.

When determining the PNW of an individual owner, HDOT shall:

1. Exclude an individual's ownership interest in the applicant firm;
2. Exclude the individual's equity in his or her primary residence; and
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3. Exclude taxes and penalties of retirement plans that would accrue if the asset were
distributed at the present time.

Ownership Section 26.69

In order for a firm to be certified as a DBE, the firm must be fifty-one (51) percent owned by
socially and economically disadvantaged individuals. HDOT will review the business structure
of each firm to determine ownership by socially and economically disadvantaged individuals as
follows:

1. Corporation - Must own at least fifty-one (51) percent of each class of voting stock
outstanding and fifty-one (51) percent of the aggregate of all stock outstanding.

2. Partnership —Must own fifty-one (51) percent of each class of partnership interest. Such
ownership must be reflected in the firm's Partnership Agreement.

3. Limited Liability Company — Must own at least fifty-one (51) percent of each class of
member interest.

All firms will be required to provide evidence of contributions of capital, such as canceled
checks and other bank records. Documents to be submitted for review will vary depending on the
business structure, and will include, but shall not be limited to, Articles of Incorporation, By-
laws, stock certificates, stock ledgers, Partnership Agreements, and Operating Agreements.

Control Section 26.71

In addition to owning at least fifty-one (51) percent of the DBE firm, socially and economically
disadvantaged individuals must also demonstrate control of the firm, and must be the highest
ranking officer, such as the Chief Executive Officer or President of the company.

DBE firms must be an independent business and may not be reliant upon other non-DBE
businesses to be viable. HDOT shall scrutinize a firm’s relationships with non-DBE firms with
respect to recent employee/employer relationships, personnel, facilities, equipment, and
bonding/financial support, to ensure that DBEs are independent.

Evidence to determine control will depend on the business structure of the DBE firm. HDOT
shall review documents, including, but not limited to, Articles of Incorporation, Corporate By-
laws, Operating Agreements, Shareholder Agreements, Partnership Agreements,
Employee/Employer Agreements, resumes, minutes from meetings of the board of directors,
bank signature cards, and schedule of salaries.

HDOT shall review the application, and conduct an on-site visit to determine, among other
things, who manages the day-to-day operations, makes managerial and financial decisions that
impact the firm, negotiates contracts, markets the firm, hires and fires personnel, and controls the
board of directors.
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The State of Hawaii does not require a business owner to hold a professional or vocational
license to own a firm. However, DBE firms must employ a licensed individual in order to work
on HDOT prime contracts, and subcontracts when appropriate.

NAICS Codes Section 26.71(n)(1)

HDOT shall review the DBE application for new firms to determine the most narrowly-defined
NAICS codes for the firm. In addition, HDOT shall review capability statements, company
websites, resumes, licenses, certifications, and other evidence to determine the most appropriate
NAICS codes to use.

When a certified DBE requests to add NAICS codes, HDOT shall request evidence that supports
the request for additional codes, such as licenses, letters of reference from prime contractors, and
list of completed projects.

Other Rules Affecting Certification 26.73(a-h)

HDOT shall utilize the certification standards outlined in Subpart D of the DBE regulations, and
shall not base its certification eligibility determinations on whether or not a firm performs a
CUF, or whether it meets the definition of a regular dealer. Moreover, HDOT shall base
certification decision on present circumstances and shall not refuse to certify a firm based solely
on historical information that may disqualify the firm, such as lack of ownership or control.

Additionally, DBE applicant firms may be a newly formed business with no profits, and need not
pre-qualify to work on federal aid projects as a criterion for certification.

SUBPART E - CERTIFICATION PROCEDURES

Unified Certification Program Section 26.81

HDOT is a participant of the State of Hawaii Unified Certification Program (UCP), and performs
all DBE certifications for the Hawaii UCP. HDOT is responsible for meeting all of the
requirements of this section. Other participants of the UCP, which include HDOT’s sub-
recipients, and other direct recipients of USDOT funds, such as the City and County of
Honolulu, and the Honolulu Authority for Rapid Transportation, utilize the DBE Directory
created and maintained by HDOT for their respective DBE programs. Weekly updates of
HDOT’s DBE Directory are posted to the DBE program’s website, and monthly certification
status reports are sent to all members of the UCP.

Uniform Certification Application (UCA) Section 26.83

HDOT purchased B2GNow software in April 2016 to maintain a certification management
system, and to accept online applications. The online version of the UCA elicits the same
information as the hard copy of the UCA in the DBE regulations. All applications, affidavits of
no change, and supporting documents, including PNW statements will be accepted
electronically.
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Information submitted by a firm in the application package is provided under penalty of perjury
of the laws of the United States, and shall be accurate as of the application date. Firms may be
terminated from the program or a contract if any misrepresentations in the application package
are discovered. The applicant may also be subject to prosecution under Federal and/or state
perjury laws.

HDOT will review the application package for completeness, and may request other pertinent
data. The applicant shall provide the data within thirty (30) days, and may request an extension
of this thirty (30) day time period, either orally or in writing.

HDOT will determine an applicant firm's eligibility based on the available information
provided by the firm, within ninety (90) days of receipt of all pertinent data. This period
may be extended for good cause.

On-Site Visit Section 26.83(c)

Except as otherwise provided, an on-site visit shall be conducted for all firms applying for
certification. The DBE Program Certifier, or other designated personnel, will conduct the on-site
visit.

The on-site visit will assist in establishing the accuracy of the statements provided in the UCA,
and will help to verify that the firm actually possesses the equipment and expertise necessary to
operate the business. In this regard, HDOT will obtain a list of equipment owned or available to
the firm, and verify possession of any licenses held by the firm or its key personnel to perform
the required work. The DBE Program Certifier or designated staff will interview the owner of the
firm, who should be the highest ranking officer, review the resumes of the relevant officers and
in the case of corporations, analyze stock ownership.

An on-site visit shall be scheduled following a desk review of the DBE application package.
The on-site visit will be conducted at the firm's principal place of business, and/or job site(s)
that the firm may be working on at the time of the eligibility review.

On-site visits shall not be conducted for out-of-state firms. HDOT shall request the on-site
reports from the DBE’s home state.

Notice of Certification Section 26.83

The DBE Program Certifier or designated staff shall determine the eligibility of the DBE
applicant firm. HDOT will provide written notification of this determination to the applicant.
The DBE will receive a certificate and a letter which lists the type of work the firm has been
certified to perform, applicable NAICS codes, and information on annual updates. The letter
also outlines the firm's responsibility to immediately report any changes that may impact its
DBE eligibility.

Certification Reviews Section 26.83(a)(b)(c)
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HDOT shall not require firms to reapply for certification as long as the DBE continues to meet
the eligibility requirements to remain certified. HDOT shall conduct a certification review,
including an on-site visit of the firm, if there is a significant change in the firm’s disadvantaged
or business status, business size, ownership or control that may impact a firm's continued
eligibility.

When a certification review is warranted the UCP shall make a determination of eligibility
within ninety (90) days after receipt of the documents required to conduct a certification
review. This time period may be extended for good cause. The firm shall receive written
notification of eligibility similar to that received during initial certification. The certification
will remain in effect until such time that it is determined that the firm no longer meets the
requirements to be certified as a DBE.

Annual Affidavit of No Change Section 26.83(j)

HDOT requires all DBEs to provide an Annual Affidavit of No Change in which the DBE
business owner declares under penalty of perjury that no changes have occurred in the firm’s
circumstances that affect business size, disadvantaged status, ownership or control and that their
firm continues to meet the business size standards to remain eligible. To determine business size,
HDOT shall request federal corporate tax returns to calculate the gross receipts of the DBE firm
to ensure that the three-year average of gross receipts does not exceed the business size cap for
the type of work that the DBE performs.

DBEs are required to report any change in circumstances affecting its ability to meet business
size standards, disadvantaged status, ownership or control criteria of 49 CFR Part 26 or of any
material changes to the information provided to HDOT within thirty (30) days of the change.

Interstate Certification Section 26.85

HDOT strives to alleviate the certification burden of DBEs certified in another state. Out-of-state
firms will be required to submit the application package provided and approved by their home
state, and sign an affidavit attesting that the application is accurate. HDOT shall also request any
Affidavits of No Change, and certification reviews conducted subsequent to the firm’s initial
certification. The home state’s on-site report will be requested and reviewed with the complete
application package. If the on-site report is older than three (3) years, HDOT will request that the
firm confirm that the on-site report remains true and correct.

When an out-of-state firm applies for DBE certification with HDOT through the online
Certification and Contract Compliance Management System, HDOT shall request a copy of the
on-site report, any updates to the on-site review, and any evaluation of the firm based on the site
visit within seven (7) days of receipt of the application. If another state UCP requests an on-site
report from HDOT for Hawaii-based firms seeking certification in another state, HDOT will
provide the report within seven (7) days of the request.

HDOT shall review the application, on-site report and any supporting documents then make an
eligibility determination no later than sixty (60) days following the receipt of all of the
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information from the firm necessary to make an eligibility determination. If eligible for
certification, HDOT shall notify the firm that it is certified, and will be placed in HDOT’s DBE
Directory.

HDOT shall follow the DBE regulations in 826.88 when HDOT determines that there is good
cause to believe that the firm is not eligible either due to an erroneous determination by the home
state UCP, or for other reasons, such as state laws, rules or requirements. HDOT shall notify the
firm of the particular reasons for this determination within sixty (60) days from receipt of all
information from the firm necessary to make this determination.

If the DBE applicant firm does not agree with HDOT’s determination of ineligibility, the firm
may request a meeting with HDOT’s decision maker. HDOT shall schedule the meeting within
thirty (30) days of receiving the request.

The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements with respect to the particularized issues raised by HDOT’s denial notice. The firm
is not otherwise responsible for further demonstrating its eligibility to HDOT.

HDOT shall issue a written decision within thirty (30) days of the receipt of the written response
from the firm or the meeting with the decision maker, whichever is later. The firm's application
for certification is stayed pending the outcome of this process. The firm may appeal the decision
to the USDOT, Office of Civil Rights pursuant to §26.89.

If HDOT does not receive a copy of the site visit review report from a state UCP by a date
fourteen (14) days after HDOT made a timely request for it, HDOT will not take action on the
application and will hold the application in abeyance pending receipt of the site visit review
report. HDOT shall notify the firm in writing of the delay in the process and the reason for it, no
later than thirty (30) days from the date HDOT received from an applicant firm all the
information required.

Denial of Initial Requests for Certification Section 26.86

If a DBE applicant firm does not meet the eligibility requirements to be certified as a DBE,
HDOT shall issue a denial letter, stating the reasons for the denial, applicable regulations, and
information on appeal rights. Applicant firms may reapply after one (1) year from the date of the
denial letter.

If an applicant firm decides to withdraw its application, it may do so at any time during the
application process. The firm may reapply at any time.

Removal of a DBE's Eligibility Section 26.87
In the event HDOT proposes to remove a DBE's certification, HDOT will follow procedures
consistent with 49 CFR Section 26.87. Informal hearing procedures are outlined in Attachment

F. To ensure separation of functions in a de-certification, HDOT has determined that the CRC or
his/her designee will serve as the decision-maker in de-certification proceedings. HDOT has
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established an administrative "firewall" to ensure that the CRC will not have participated in any
way in the de-certification proceeding against the firm (including in the decision to initiate such
a proceeding). If it is determined that the CRC was involved in discussions regarding the firm’s
eligibility, a neutral third-party from another state UCP will oversee the de-certification
proceedings’.

Firms that have their eligibility removed in accordance with Section 26.87 proceedings, shall not
be eligible to reapply for one (1) year following the de-certification notice.

Summary Suspension of DBE Certification Section 26.88

HDOT must immediately suspend the DBE certification of the firm when the disadvantaged
owner dies or is incarcerated.

HDOT may suspend a DBE immediately without adhering to Section 26.87 under the following
conditions:

1. There is adequate evidence of material change;
2. DBE fails to notify HDOT of a material change; or
3. HDOT is directed by the operating administration to suspend the DBE.

When a firm is suspended, HDOT shall immediately notify the DBE of the suspension by
certified mail, return receipt requested, to the last known address of the owner(s) of the DBE.
The suspension takes effect when the DBE receives the Notice of Suspension.

While suspended, a prime contractor may not receive credit to meet a contract goal on a new
contract, and any work the DBE does on a contract received during the suspension shall not be
counted toward HDOT’s overall goal. The DBE may continue to perform under an existing
contract executed before the DBE received a Notice of Suspension and may be counted toward
the contract goal during the period of suspension as long as the DBE is performing a CUF under
the existing contract.

Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may
voluntarily withdraw from the program, in which case no further action is required. If the DBE
believes that its eligibility should be reinstated, it must provide to HDOT information
demonstrating that it is eligible notwithstanding its changed circumstances. Within thirty (30)
days of receiving this information, HDOT will either lift the suspension and reinstate the firm's
certification or commence a decertification action under Section 26.87. If HDOT commences a
decertification proceeding, the suspension remains in effect during the proceeding.

Certification Appeals Section 26.89

Any firm or complainant may appeal HDOT’s decision in a certification matter to USDOT. Such
appeals may be sent to:

U.S. Department of Transportation
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Departmental Office of Civil Rights

External Civil Rights Programs Division (S-33)
1200 New Jersey Ave., S.E.

Washington, DC 20590

Phone: (202) 366-4754 TTY: (202) 366-9696
Fax: (202) 366-5575

HDOT will promptly implement any USDOT certification appeal decision affecting the
eligibility of DBEs for USDOT-assisted contracting (e.g., certify a firm if USDOT has
determined that HDOT’s denial of its application was erroneous).

Applicant firms that have filed an appeal with the USDOT may reapply for certification after the
waiting period of one (1) year has elapsed, even if USDOT has not rendered an appeal decision.

SUBPART F - MONITORING AND ENFORCEMENT

Information, Confidentiality, Cooperation Section 26.109

HDOT shall safeguard from disclosure to third parties, information that may reasonably be
regarded as confidential business information, consistent with federal, state, and local law. This
includes disclosure of confidential business or personal information prohibited by Section 92F-
13 of the Hawaii Revised Statutes.

Notwithstanding any contrary provisions of state or local law, HDOT will not release personal
financial information submitted in response to the personal net worth requirement to a third party
(other than USDQOT) without the written consent of the submitter.

ATTACHMENTS

Attachment A Title 49 Code of Federal Regulations, Part 26

Attachment B Hawaii Administrative Rules, title 19, Subtitle 1,
Administration Chapter 1

Attachment C Organizational Chart

Attachment D Direct Access Memorandum

Attachment E Small Business Utilization Plan

Attachment F Informal Hearing Procedures

Attachment G HDOT DBE Complaint Procedures and Form
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§25.545 Pre-employment inquiries.

(a) Marital status. A recipient shall
not make pre-employment inquiry as
to the marital status of an applicant
for employment, including whether
such applicant is ‘““‘Miss” or “*Mrs.”’

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inguiry are not used in
connection with discrimination prohib-
ited by these Title IX regulations.

§25.550 Sex as a bona fide occupa-
tional qualification.

A recipient may take action other-
wise prohibited by §§25.500 through
25.550 provided it is shown that sex is a
bona fide occupational qualification for
that action, such that consideration of
sex with regard to such action is essen-
tial to successful operation of the em-
ployment function concerned. A recipi-
ent shall not take action pursuant to
this section that is based upon alleged
comparative employment characteris-
tics or stereotyped characterizations of
one or the other sex, or upon pref-
erence based on sex of the recipient,
employees, students, or other persons,
but nothing contained in this section
shall prevent a recipient from consid-
ering an employee’s sex in relation to
employment in a locker room or toilet
facility used only by members of one
sex.

Subpart F—Procedures

§25.600 Notice of covered programs.

Within 60 days of September 29, 2000,
each Federal agency that awards Fed-
eral financial assistance shall publish
in the FEDERAL REGISTER a notice of
the programs covered by these Title IX
regulations. Each such Federal agency
shall periodically republish the notice
of covered programs to reflect changes
in covered programs. Copies of this no-
tice also shall be made available upon
request to the Federal agency’s office
that enforces Title IX.

§25.605 Enforcement procedures.

The investigative, compliance, and
enforcement procedural provisions of

Pt. 26

Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d) (*Title VI"’) are hereby
adopted and applied to these Title IX
regulations. These procedures may be
found at 49 CFR part 21.

[65 FR 52895, Aug. 30, 2000]

PART 26—PARTICIPATION BY DIS-
ADVANTAGED BUSINESS ENTER-

PRISES [IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS
Subpart A—General
Sec.

26.1 What are the objectives of this part?

26.3 To whom does this part apply?

26.5 What do the terms used in this part
mean?

26.7 What discriminatory actions are forbid-
den?

26.9 How does the Department issue guid-
ance and interpretations under this part?

26.11 What records do recipients keep and
report?

26.13 What assurances must rccipients and
contractors make?

26.15 How can rccipicnts apply for exemp-
tions or waivers?

Subpart B—Administrative Requirements
for DBE Programs for Federally-Assisted
Contracting

26.21 Who must have a DBE program?

26.23 What is the requirement for a policy
statement?

26.26 What is the requirement for a liaison
officer?

26.27 What efforts must recipients make
concerning DBE financial institutions?

26.29 What prompt payment mechanisms
must recipients have?

26.31 What information must you include in
your DBE directory?

26.33 What steps must a recipient take to
address overconcentration of DBEs in
certain types of work?

26.35 What role do business development
and mentor-protégé programs have in the
DBE program?

26.37 What are a recipient’s responsibilities
for monitoring the performance of other
program participants?

26.39 Fostering small business participa-
tion.

Subpart C—Goals, Good Faith Efforts, and
Counting

26.41 What is the role of the statutory 10
percent goal in this program?
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26.43 Can recipients use set-asides or quotas
as part of this program?

26.45 How do recipients set overall goals?
26.47 Can recipients be penalized for failing
to meet overall goals? :
26.49 How are overall goals established for

transit vehicle manufacturers?

26.51 What means do recipients use to meet
overall goals?

26.63 What are the good faith efforts proce-
flures recipients follow in situations
where there are contracl goals?

26.55 How is DBE participation counted to-
ward goals?

Subpart D—Certtification Standards

26.61 How are burdens of proof allocated in
the certification process?

26.63 Whal rules govern group membership
determinations?

26.65 Whal rules govern business size deter-
minations?

26.67 What rules determine social and eco-
nomic disadvantagc?

26.69 What rules govern determinations of
ownership?

26.71 What rules govern determinations con-
cerning control?

26.73 What are other rules affecting certifi-
cation?

Subpart E—Certification Procedures

26.81 What are the requirements for Unified
Certification I’rograms?

26.83 What procedures do recipients follow
in making certification decisions?

26.85 Interstale certification.

26.86 What rules govern recipients’ denials
of initial requests for certification?

26.87 What procedurcs docs a rccipicnt usc
to remove a DBE's eligibility?

26.88 Summary susbension of certification.

26.89 What is the process for certification
appeals to the Department of Transpor
tation?

26.91 What actions do recipients take fol-
lowing DOT certification appeal deci-
sions?

Subpart F—Compliance and Enforcement

26.101 Whatl compliance procedures apply Lo
recipients?

26.103 What enflorcement actions apply in
FHWA and FTA programs?

26.100 What enforcement actions apply in
FAA programs?

26.107 What enforcement actions apply to
firms participating in the DBE program?

26.109 What are the rules governing infor-
mation, confidentiality, cooperation, and
intimidation or retaliation?

APPENDIX A TO PART 26—-GUIDANCE CON-
CERNING GOOD FAITH EFFORTS

49 CFR Subtitle A (10-1-15 Edition)

APPENDIX B TO PART 26— UNIFORM REPORT OF
DBE AWARDS OR COMMITMENTS AND PAY-
MENTS F'ORM

APPENDIX C TO PART 26 DBE BUSINESS DE-
VELOPMENT PROGRAM GUIDELINES

APPENDIX D TO PART 26— MENTOR-PROTEGE
PROGRAM GUIDELINES

APPENDIX E TO PART 26—INDIVIDUAL DETER-
MINATIONS OF SOCIAL AND EcoNOMIC DIS-
ADVANTAGE

APPENDIX F TO PART 26 UNIFORM CERTIFI-
CATION APPLICATION FORM

APPENDIX G TO PART 26 PERSONAL NET
WORTI STATEMENT

AUTIHORITY: 23 U.S.C. 304 and 324; 42 U.S.C.
2000d. et seq. ; 49 U.S.C. 47107, 47113, 47123; Sce.
1101(b), Pub. L. 105-178, 112 Stat. 107, 113.

SOURCE: 64 FR 5126, Feb. 2, 1999, unless oth-
erwise noted.

Subpart A—General

§26.1 What are the objectives of this
part?

This part seeks to achieve several ob-
jectives:

(a) To ensure nondiscrimination in
the award and administration of DOT-
assisted contracts in the Department’s
highway, transit, and airport financial
assistance programs;

(b) To create a level playing field on
which DBEs can compete fairly for
DOT-assisted contracts;

(c) To ensure that the Department’s
DBE program is narrowly tailored in
accordance with applicable law;

(A) To ensure that only firms that
fully meet this part’s eligibility stand-
ards are permitted to participate as
DBEs:

(e) To help remove barriers to the
participation of DBEs in DOT-assisted
contracts;

(f) To promote the use of DBEs in all
types of federally-assisted contracts
and procurement activities conducted
by recipients.

g) To assist the development of
firms that can compete successfully in
the marketplace outside the DBE pro-
gram: and

(h) To provide appropriate flexibility
to recipients of Federal financial as-
sistance in establishing and providing
opportunities for DBEs.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR
59592, Oct. 2, 2011]
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§26.3 To whom does this part apply?

(a) If you are a recipient of any of the
following types of funds, this part ap-
plies to you:

(1) Federal-aid highway funds author-
ized under Titles I (other than Part B)
and V of the Intermodal Surface Trans-
portation Efficiency Act of 1991
(ISTEA), Pub. L. 102-240, 105 Stat. 1914,
or Titles I, III, and V of the Transpor-
tation Equity Act for the 21st Century
(TEA-21), Pub. L. 105-178, 112 Stat. 107.
Titles I, III, and V of the Safe, Ac-
countable, Flexible, Efficient Trans-
portation Equity Act: A Legacy for
Users (SAFETEA-LU), Pub. L. 109-59,
119 Stat. 1144; and Divisions A and B of
the Moving Ahead for Progress in the
21st Century Act (MAP-21). Pub. L. 112
141, 126 Stat. 405.

(2) Federal transit funds authorized
by Titles I, III, V and VI of ISTEA,
Pub. L. 102-240 or by Federal transit
laws in Title 49, U.S. Code, or Titles I,
III, and V of the TEA-21, Pub. L. 105-
178. Titles I, III, and V of the Safe, Ac-
countable, Flexible, Efficient Trans-
portation Equity Act: A Legacy for
Users (SAFETEA-LU), Pub. L. 109-59,
119 Stat. 1144; and Divisions A and B of
the Moving Ahead for Progress in the
21st Century Act (MAP-21), Pub. L. 112-
141, 126 Stat. 405.

(3) Airport funds authorized by 49
U.S.C. 47101, et seq.

(b) [Reserved]

(c) If you are letting a contract, and
that contract is to be performed en-
tirely outside the United States, its
territories and possessions, Puerto
Rico, Guam, or the Northern Marianas
Islands, this part does not apply to the
contract.

(d) If you are letting a contract in
which DOT financial assistance does
not participate, this part does not
apply to the contract.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR
59592, Oct. 2, 2014]

§26.5 What do the terms used in this
part mean?

Affiliation has the same meaning the
term has in the Small Business Admin-
istration (SBA) regulations, 13 CFR
part 121.

(1) Except as otherwise provided in 13
CFR part 121, concerns are affiliates of

§26.5

each other when, either directly or in-
directly:

(i) One concern controls or has the
power to control the other; or

(ii) A third party or parties controls
or has the power to control both; or

(iii) An identity of interest between
or among parties exists such that af-
filiation may be found.

(2) In determining whether affiliation
exists, it is necessary to consider all
appropriate factors, including common
ownership, common management, and
contractual relationships. Affiliates
must be considered together in deter-
mining whether a concern meets small
business size criteria and the statutory
cap on the participation of firms in the
DBE program.

Alaska Native means a citizen of the
United States who is a person of one-
fourth degree or more Alaskan Indian
(including Tsimshian Indians not en-
rolled in the Metlaktla Indian Commu-
nity), Eskimo, or Aleut blood, or a
combination of those bloodlines. The
term includes, in the absence of proof
of a minimum blood quantum, any cit-
izen whom a Native village or Native
group regards as an Alaska Native if
their father or mother is regarded as
an Alaska Native.

Alaska Native Corporation (ANC)
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation,
or Group Corporation organized under
the laws of the State of Alaska in ac-
cordance with the Alaska Native
Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.).

Assets mean all the property of a per-
son available for paying debts or for
distribution, including one’'s respective
share of jointly held assets. This in-
cludes, but is not limited to, cash on
hand and in banks, savings accounts,
IRA or other retirement accounts, ac-
counts receivable, life insurance,
stocks and bonds, real estate, and per-
sonal property.

Business, business concern or business
enterprise means an entity organized
for profit with a place of business lo-
cated in the United States, and which
operates primarily within the United
States or which makes a significant
contribution to the United States econ-
omy through payment of taxes or use
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of American products, materials, or
labor.

Compliance means that a recipient
has correctly implemented the require-
ments of this part.

Contingent Liability means a liability
that depends on the occurrence of a fu-
ture and uncertain event. This in-
cludes, but is not limited to, guaranty
for debts owed by the applicant con-
cern, legal claims and judgments, and
provisions for federal income tax.

Contract means a legally binding re-
lationship obligating a seller to furnish
supplies or services (including, but not
limited to, construction and profes-
sional services) and the buyer to pay
for them. For purposes of this part, a
lease is considered to be a contract.

Contractor means one who partici-
pates, through a contract or sub-
contract (at any tier), in a DOT-as-
sisted highway, transit, or airport pro-
gram.

Days mean calendar days. In com-
puting any period of time described in
this part, the day from which the pe-
riod begins to run is not counted, and
when the last day of the period is a
Saturday, Sunday, or Federal holiday,
the period extends to the next day that
is not a Saturday, Sunday, or Federal
holiday. Similarly, in circumstances
where the recipient’s offices are closed
for all or part of the last day, the pe-
riod extends to the next day on which
the agency is open.

Department or DOT means the U.S.
Department of Transportation, includ-
ing the Office of the Secretary, the
Federal Highway Administration
(FHWA), the Federal Transit Adminis-
tration (FTA), and the Federal Avia-
tion Administration (FAA).

Disadvantaged business enterprise or
DBE means a for-profit small business
concern—

(1) That is at least 51 percent owned
by one or more individuals who are
both socially and economically dis-
advantaged or, in the case of a corpora-
tion, in which 51 percent of the stock is
owned by one or more such individuals;
and

(2) Whose management and daily
business operations are controlled by
one or more of the socially and eco-
nomically disadvantaged individuals
who own it.

49 CFR Subtitle A (10-1-15 Edition)

DOT-assisted coniract means any con-
tract between a recipient and a con-
tractor (at any tier) funded in whole or
in part with DOT financial assistance,
including letters of credit or loan guar-
antees, except a contract solely for the
purchase of land.

Good faith efforls means efforts to
achieve a DBE goal or other require-
ment of this part which, by their scope,
intensity, and appropriateness to the
objective, can reasonably be expected
to fulfill the program requirement.

Home slale means the state in which
a DBE firm or applicant for DBE cer-
tification maintains its principal place
of business.

Immediate family member means fa-
ther, mother, husband, wifc, son,
daughter, brother, sister., grandfather,
grandmother, father-in-law, mother-in-
law, sister-in-law, brother-in-law, and
domestic partner and civil unions rec-
ognized under State law.

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community of Indians, including
any ANC, which is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to
Indians because of their status as Indi-
ans, or is recognized as such by the
State in which the tribe, band, nation,
group, or community resides. See defi-
nition of “‘tribally-owned concern’ in
this section.

Joint venture means an association of
a DBE firm and one or more other
firms to carry out a single, for-profit
business enterprise. for which the par-
ties combine their property, capital, ef-
forts, skills and knowledge, and in
which the DBE is responsible for a dis-
tinct, clearly defined portion of the
work of the contract and whose share
in the capital contribution, control,
management, risks, and profits of the
joint venture are commensurate with
its ownership interest.

Liabilities mean financial or pecu-
niary obligations. This includes, but is
not limited to, accounts payable, notes
payable to bank or others, installment
accounts, mortgages on real estate,
and unpaid taxes.

Native Hawaiian means any indi-
vidual whose ancestors were natives,
prior to 1778, of the area which now
comprises the State of Hawaii.
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Native Hawaiian Organization means
any community service organization
serving Native Hawaiians in the State
of Hawaii which is a not-for-profit or-
ganization chartered by the State of
Hawaii, is controlled by Native Hawai-
ians, and whose business activities will
principally benefit such Native Hawai-
ians.

Noncompliance means that a recipient
has not correctly implemented the re-
quirements of this part.

Operating Administration or OA means
any of the following parts of DOT: the
Federal Aviation Administration
(FAA), Federal Highway Administra-
tion (FHWA), and Federal Transit Ad-
ministration (FTA). The ‘Adminis-
trator’” of an operating administration
includes his or her designees.

Personal nel worlh means the net
value of the assets of an individual re-
maining after total liabilities are de-
ducted. An individual’s personal net
worth does not include: The individ-
ual's ownership interest in an appli-
cant or participating DBE firm; or the
individual’s equity in his or her pri-
mary place of residence. An individ-
ual’s personal net worth includes only
his or her own share of assets held
jointly or as community property with
the individual's spouse.

Primary indusiry classificalion means
the most current North American In-
dustry Classification System (NAICS)
designation which best describes the
primary business of a firm. The NAICS
is described in the North American In-
dustry Classification Manual—United
States, which is available on the Inter-
net at the U.S. Census Bureau Web
site: hitp:/www.census.gov/eosviww/
naics/.

Primary recipient means a recipient
which receives DOT financial assist-
ance and passes some or all of it on to
another recipient.

Principal place of business means the
business location where the individuals
who manage the firm’s day-to-day op-
erations spend most working hours. If
the offices from which management is
directed and where the business records
are kept are in different locations, the
recipient will determine the principal
place of business.

Program means any undertaking on a
recipient’s part to use DOT financial

§26.5

assistance, authorized by the laws to
which this part applies.

Race-conscious measure or program is
one that is focused specifically on as-
sisting only DBESs, including women-
owned DBESs.

Race-neutral measure or program is
one that is, or can be, used to assist all
small businesses. For the purposes of
this part, race-neutral includes gender-
neutrality.

Recipient is any entity, public or pri-
vate, to which DOT financial assist-
ance is extended, whether directly or
through another recipient, through the
programs of the FAA, FHWA, or FTA,
or who has applied for such assistance.

Secrelary means the Secretary of
Transportation or his/her designee.

Set-aside means a contracting prac-
tice restricting eligibility for the com-
petitive award of a contract solely to
DBE firms.

Small Business Administration or SBA
means the United States Small Busi-
ness Administration.

SBA certified firm refers to firms that
have a current, valid certification from
or recognized by the SBA under the
8(a) BD or SDB programs.

Small business concern means, with re-
spect to firms seeking to participate as
DBEs in DOT-assisted contracts, a
small business concern as defined pwr-
suant to section 3 of the Small Busi-
ness Act and Small Business Adminis-
tration regulations implementing it (13
CFR part 121) that also does not exceed
the cap on average annual gross re-
ceipts specified in §26.65(b).

Socially and economically disadvan-
taged individual means any individual
who is a citizen (or lawfully admitted
permanent resident) of the United
States and who has been subjected to
racial or ethnic prejudice or cultural
bias within American society hecause
of his or her identity as a members of
groups and without regard to his or her
individual qualities. The social dis-

advantage must stem from cir-
cumstances beyond the individual's
control.

(1) Any individual who a recipient
finds to be a socially and economically
disadvantaged individual on a case-by-
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case basis. An individual must dem-
onstrate that he or she has held him-
self or herself out, as a member of a
designated group if you require it.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:

(i) “Black Americans,” which in-
cludes persons having origins in any of
the Black racial groups of Africa;

(ii) “*Hispanic Americans,”” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or
Portuguese culture or origin, regard-
less of race;

(iii) “Native Americans,” which in-
cludes persons who are enrolled mem-
bers of a federally or State recognized
Indian tribe, Alaska Natives, or Nalive
Hawaiians;

(iv) ‘*Asian-Pacific Americans,”
which includes persons whose origins
are from Japan, China, Taiwan, Korea,

Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand. Ma-
laysia, Indonesia, the Philippines,

Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Re-
public of Palau), Republic of the North-
ern Marianas Islands, Samoa, Macao,
Fiji, Tonga, Kirbati, Tuvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;

(v) "Subcontinent Asian Americans,”
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan. the Maldives Islands, Nepal or
Sri Lanka;

(vi) Women,;

(vii) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designa-
tion becomes effective.

(3) Being born in a particular counlry
does not, standing alone, mean that a
person is necessarily a member of one
of the groups listed in this definition.

Spouse means a married person, in-
cluding a person in a domestic partner-
ship or a civil union recognized under
State law.

Transit vehicle manufacturer means
any manufacturer whose primary busi-
ness purpose is to manufacture vehicles
specifically built for public mass trans-
portation. Such vehicles include, but

49 CFR Subtitle A (10-1-15 Edition)

are not limited to: Buses, rail cars,
trolleys, ferries, and vehicles manufac-
tured specifically for paratransit pur-
poses. Producers of vehicles that re-
ceive post-production alterations or
retrofitting to be used for public trans-
portation purposes (e.g., so-called cut-
away vehicles, vans customized for
service to people with disabilities) are
also considered transit vehicle manu-
facturers. Businesses that manufac-
ture, mass-produce, or distribute vehi-
cles solely for personal use and for sale
“off the lot”” are not considered transit
vehicle manufacturers.

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.

You refers to a recipient, unless a
statement in the text of this part or
the context requires otherwise (i.e.,
‘“You must do XYZ' means that recipi-
ents must do XYZ).

[61 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 68 FR 35553, June 16, 2003:
76 FR 5096, Jan. 28, 2011: 79 FR 59592, Oct. 2,
2014]

§26.7 What discriminatory actions are
forbidden?

(a) You must never exclude any per-
son from participation in, deny any
person the benefits of, or otherwise dis-
criminate against anyone in connec
tion with the award and performance of
any contract covered by this part on
the basis of race, color, sex, or national
origin.

(b) In administering your DBE pro-
gram, you must not, directly or
through contractual or other arrange-
ments, use criteria or methods of ad-
ministration that have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program with respect to individuals of
a particular race, color, sex, or na-
tional origin.

§26.9 How does the Department issue
guidance and interpretations under
this part?

(a) Only guidance and interpretations
(including interpretations set forth in
certification appeal decisions) con-
sistent with this part 26 and issued
after March 4. 1999 express the official
positions and views of the Department
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of Transportation or any of its oper-
ating administrations.

(b) The Secretary of Transportation,
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may
issue written interpretations of or
written guidance concerning this part.
Written interpretations and guidance
are valid, and express the official posi-
tions and views of the Department of
Transportation or any of its operating
administrations, only if they are issued
over the signature of the Secretary of
Transportation or if they contain the
following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 49 CFR part 26.

{72 FR 15617, Apr. 2, 2007]

§26.11 What records
keep and report?

(a) You must transmit the Uniform
Report of DBE Awards or Commit-
ments and Payments, found in Appen-
dix B to this part, at the intervals stat-
ed on the form.

(b) You must continue to provide
data about your DBE program to the
Department as directed by DOT oper-
ating administrations.

(¢) You must create and maintain a
bhidders list.

(1) The purpose of this list is to pro-
vide you as accurate data as possible
about the universe of DBE and non-
DBE contractors and subcontractors
who seek to work on your Federally-as-
sisted contracts for use in helping you
set your overall goals.

(2) You must obtain the following in-
formation about DBE and non-DBE
contractors and subcontractors who
seek to work on your Federally-as-
sisted contracts:

(i) Firm name:

(ii) Firm address;

(iii) Firm's status as a DBE or non-
DBE;

(iv) Age of the firm: and

(v) The annual gross receipts of the
firm. You may obtain this information
by asking each firm to indicate into
what gross receipts bracket they fit
(e.g., less than $500,000; $500,000-$1 mil-
lion; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure
from the firm.

do recipients
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(3) You may acquire the information
for your bidders list in a variety of
ways. For example, you can collect the
data from all bidders, before or after
the bid due date. You can conduct a
survey that will result in statistically
sound estimate of the universe of DBE
and non-DBE contractors and sub-
contractors who seek to work on your
Federally-assisted contracts. You may
combine different data collection ap-
proaches (e.g., collect name and address
information from all bidders, while
conducting a survey with respect to
age and gross receipts information).

(d) You must maintain records docu-
menting a firm's compliance with the
requirements of this part. At a min-
imum, you must keep a complete appli-
cation package for each certified firm
and all atfidavits of no-change, change
notices, and on-site reviews. These
records must be retained in accordance
with applicable record retention re-
quirements for the recipient’s financial
assistance agreement. Other certifi-
cation or compliance related records
must be retained for a minimum of
three (3) years unless otherwise pro-
vided by applicable record retention re-
quirements for the recipient’s financial
assistance agreement, whichever is
longer.

(e) The State department of transpor-
tation in each UCP established pursu-
ant to §26.81 of this part must report to
the Department of Transportation’s Of-
fice of Civil Rights, by January 1. 2015,
and each year thereafter, the percent-
age and location in the State of cer-
tified DBE firms in the UCP Directory
controlled by the following:

(1) Women;
(2) Socially and economically dis-
advantaged individuals (other than

women); and

(3) Individuals who are women and
are otherwise socially and economi-
cally disadvantaged individuals.

[64 FR 5126, Febh. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011;
79 FR 59593, Oct. 2, 2014]

§26.13 What assurances must recipi-
ents and contractors make?

(a) BEach financial assistance agree-
ment you sign with a DOT operating
administration (or a primary recipient)
must include the following assurance:
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The recipient shall not discriminate on
the basis of race, color, national origin,
or sex in the award and performance of
any DOT-assisted contract or in the ad-
ministration of its DBE program or the
requirements 49 CFR part 26. The re-
cipient shall take all necessary and
reasonable steps under 49 CFR part 26
to ensure nondiscrimination in the
award and administration of DOT-as-
sisted contracts. The recipient’s DBE
program, as required by 49 CFR part 26
and as approved by DOT, is incor-
porated by reference in this agreement.
Implementation of this program is a
legal obligation and failure to cairy
out its terms shall be treated as a vio-
lation of this agreement. Upon notifi-
cation to the recipient of its failure to
carry out its approved program, the
Department may impose sanctions as
provided for under 49 CFR part 26 and
may, in appropriate cases, refer Lhe
matter for enforcement under 18 U.S.C.
1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et
seq.).

(b) Each contract you sign with a
contractor (and each subcontract the
prime contractor signs with a subcon-
tractor) must include the following as-
surance: The contractor, sub recipient
or subcontractor shall not discriminate
on the basis of race, color, national ori-
gin, or sex in the performance of this
contract. The contractor shall carry
out applicable requirements of 49 CFR
part 26 in the award and administra-
tion of DOT-assisted contracts. Failure
by the contractor to carry out these re-
guirements is a material breach of this
contract, which may result in the ter-
mination of this contract or such other
remedy as the recipient deems appro-
priate, which may include, but is not
limited to:

(1) Withholding
payments;

(2) Assessing sanctions;

(3) Liquidated damages: and/or

(4) Disqualifying the contractor from
future bidding as non-responsible.

[79 FR 59593. Oct. 2, 2014]

monthly progress

§26.15 How can recipients apply for
exemptions or waivers?

(a) You can apply for an exemption
from any provision of this part. To
apply, you must request the exemption
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in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA,
or FAA. The Secretary will grant the
request only if it documents special or
exceptional circumstances, not likely
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(b) You can apply for a waiver of any
provision of Subpart B or C of this part
including, but not limited to, any pro-
vigsions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing yon to operate a DBE program
that achieves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive a pro-
gram waiver, you must follow thesc
procedures:

(1) You must apply through the con-
cerned operating administration. The
application must include a specific pro-
gram proposal and address how you
will meet the criteria of paragraph
(b)2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with
the DBE community and at least one
public hearing. Your application must
include a summary of the public par-
ticipation process and the information
gathered through it.

(2) Your application must
that

(i) There is a reasonable basis to con
clude that you could achieve a level of
DBE participation consistent with the
objectives of this part using different
or innovative means other than those
that are provided in subpart B ot C of
this part;

(ii) Conditions in your jurisdiction
are appropriate for implementing the
proposal;

(iii) Your proposal would prevent dis-
crimination against any individual or

show
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group in access to contracting opportu-
nities or other benefits of the program;
and

(iv) Your proposal is consistent with
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram.

(3) The Secretary has the authority
to approve your application. If the Sec-
retary grants your application, you
may administer your DBE program as
provided in your proposal. subject to
the following conditions:

(i) DBE eligibility is determined as
provided in subparts D and E of this
part, and DBE participation is counted
as provided in §26.49;

(ii) Your level of DBE participation
continues to be consistent with the ob-
jectives of this part;

(iii) There is a reasonable limitation
on the duration of your modified pro-
gram; and

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
er.

(4) The Secretary may end a program
waiver at any time and require you to
comply with this part’s provisions. The
Secretary may also extend the waiver,
if he or she determines that all require-
ments of paragraphs (b)2) and (3) of
this section continue to be met. Any
such extension shall be for no longer
than period originally set for the dura-
tion of the program.

Subpart B—Administrative Re-
quirements for DBE Programs

for Federally-Assisted Con-
tracting

§26.21 Who must have a DBE pro-
gram?

(a) If you are in one of these cat-
egories and let DOT-assisted contracts,
you must have a DBE program meeting
the requirements of this part:

(1) All FHWA primary recipients re-
ceiving funds authorized by a statute
to which this part applies;

(2) FTA recipients receiving plan-
ning, capital and/or operating assist-
ance who will award prime contracts
(excluding transit vehicle purchases)
the cumulative total value of which ex-
ceeds $250,000 in FTA funds in a Federal
fiscal year;
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(3) FAA recipients receiving grants
for airport planning or development
who will award prime contracts the cu-
mulative total value of which exceeds
$250,000 in FAA funds in a Federal fis-
cal year.

(b)(1) You must submit a DBE pro-
gram conforming to this part by Au-
gust 31, 1999 to the concerned operating
administration (OA). Once the OA has
approved your program, the approval
counts for all of your DOT-assisted pro-
grams (except that goals are reviewed
by the particular operating administra-
tion that provides funding for your
DOT-assisted contracts).

(2) You do not have to submit regular
updates of your DBE programs, as long
as you remain in compliance. However,
you must submit significant changes in
the program for approval.

(c) You are not eligible to receive
DOT financial assistance unless DOT
has approved your DBE program and
you are in compliance with it and this
part. You must continue to carry out
your program until all funds from DOT
financial assistance have been ex-
pended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000;
79 FR 59593, Oct. 2, 2014]

§26.23 What is the requirement for a
policy statement?

You must issue a signed and dated
policy statement that expresses your
commitment to your DBE program,
states its objectives, and outlines re-
sponsibilities for its implementation.
You must circulate the statement
throughout your organization and to
the DBE and non-DBE business com-
munities that perform work on your
DOT-assisted contracts.

§$26.25 What is the requirement for a
liaison officer?

You must have a DBE liaison officer,
who shall have direct, independent ac-
cess to your Chief Executive Officer
concerning DBE program matters. The
liaison officer shall be responsible for
implementing all aspects of your DBE
program. You must also have adequate
staff to administer the program in
compliance with this part.

245



§26.27

§26.27 What efforts must recipients
make concerning DBE financial in-
stitutions?

You must thoroughly investigate the
full extent of services offered by finan-
cial institutions owned and controlled
by socially and economically disadvan-
taged individuals in your community
and make reasonable efforts to use
these institutions. You must also en-
courage prime contractors to use such
institutions.

§26.29 What prompt payment mecha-
nisms must recipients have?

(a) You must establish, as part of
your DBE program, a contract clause
to require prime contractors to pay
subcontractors for satisfactory per-
formance of their contracts no later
than 30 days from receipt of cach pay-
ment you make to the prime con-
tractor.

(b) You must ensure prompt and full
payment of retainage from the prime
contractor to the subcontractor within
30 days after the subcontractor's work
is satisfactorily completed. You must
use one of the following methods to
comply with this requirement:

(1) You may decline to hold retainage
from prime contractors and prohibit
prime contractors from holding
retainage from subcontractors.

(2) You may decline to hold retainage
from prime contractors and require a
contract claunse obligating prime con-
tractors to make prompt and full pay-
ment, of any retainage kept by prime
contractor to the subcontractor within
30 days after the subcontractor's work
is satisfactorily completed.

(3) You may hold retainage from
prime contractors and provide for
prompt and regular incremental ac-
ceptances of portions of the prime con-
tract, pay retainage to prime contrac-
tors based on these acceptances, and
require a contract clause obligating
the prime contractor to pay all
retainage owed to the subcontractor
for satisfactory completion of the ac-
cepted work within 30 days after your
payment to the prime contractor.

(¢) For purposes of this section, a
subcontractor’'s work is satisfactorily
completed when all the tasks called for
in the subcontract have been accom-
plished and documented as required by
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the recipient. When a recipient has
made an incremental acceptance of a
portion of a prime contract, the work
of a subcontractor covered by that ac-
ceptance is deemed to be satisfactorily
completed.

(d) Your DBE program must provide
appropriate means to enforce the re-
quirements of this section. These
means may include appropriate pen-
alties for failure to comply, the terms
and conditions of which you set. Your
program may also provide that any
delay or postponement of payment
among the parties may take place only
for good cause, with your prior written
approval.

(e) You may also establish, as part ol
your DBE program, any of the fol-
lowing additional mechanisms to en-
sure prompt payment:

(1) A contract clause that requires
prime contractors to include in their
subcontracts language providing that
prime contractors and subcontractors
will use appropriate alternative dis-
pute resolution mechanisms to resolve
payment disputes. You may specify the
nature of such mechanisms.

(2) A contract clause providing that
the prime contractor will not be reim-
bursed for work performed by sub-
contractors unless and until the prime
contractor ensures that the sub-
contractors are promptly paid for the
work they have performed.

(3) Other mechanisms, consistent
with this part and applicable state and
local law, to ensure that DBEs and
other contractors are fully and prompt-
ly paid.

[68 F'R 35553, June 16, 2003)

§26.31 What information must you in-
clude in your DBE directory?

(a) In the directory required under
§26.81(g) of this Part, you must list all
firms eligible to participate as DBEs in
your program. In the listing for each
firm, you must include its address,
phone number., and the types of work
the firm has been certified to perform
as a DBE.

(b) You must list each type of work
for which a firm is eligible to be cer-
tified by using the most specific NAICS
code available to describe each type of
work. You must make any changes to
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your current directory entries nec-
essary to meet the requirement of this
paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]

§26.33 What steps must a recipient
take to address overconcentration
of DBEs in certain types of work?

(a) If you determine that DBE firms
are so overconcentrated in a certain
type of work as to unduly burden the
opportunity of non-DBE firms to par-
ticipate in this type of work, you must
devise appropriate measures to address
this overconcentration.

(b) These measures may include the
use of incentives, technical assistance,
business development programs, men-
tor-protégé programs, and other appro-
priate measures designed to assist
DBEs in performing work outside of
the specific field in which you have de-
termined that non-DBEs are unduly
burdened. You may also consider vary-
ing your use of contract goals, to the
extent consistent with §26.51, to unsure
that non-DBEs are not unfairly pre-
vented from competing for sub-
contracts.

(¢) You must obtain the approval of
the concerned DOT operating adminis-
tration for your determination of over-
concentration and the measures you
devise to address it. Once approved, the
measures become part of your DBE
program.

§26.35 What role do business develop-
ment and mentor-protege programs
have in the DBE program?

(a) You may or, if an operating ad-
ministration directs you to, you must
establish a DBE business development
program (BDP) to assist firms in gain-
ing the ability to compete successfully
in the marketplace outside the DBE
program. You may require a DBE firm,
as a condition of receiving assistance
through the BDP, to agree to termi-
nate its participation in the DBE pro-
gram after a certain time has passed or
certain objectives have been reached.
See Appendix C of this part for guid-
ance on administering BDP programs.

(b) As part of a BDP or separately,
you may establish a “*mentor-protégé"
program, in which another DBE or non-
DBE firm is the principal source of

§26.37

business development assistance to a
DBE firm.

(1) Only firms you have certified as
DBEs before they are proposed for par-
ticipation in a mentor-protégé program
are eligible to participate in the men-
tor-protégé program.

(2) During the course of the mentor-
protégeé relationship, you must:

(i) Not award DBE credit to a non-
DBE mentor firm for using its own
protégé firm for more than one half of
its goal on any contract let by the re-
cipient; and

(ii) Not award DBE credit to a non-
DBE mentor firm for using its own
protégé firm for more than every other
contract performed by the protégeé
firm.

(3) For purposes of making deter-
minations of business size under this
part, you must not treat protégé firms
as affiliates of mentor firms, when both
firms are participating under an ap-
proved mentor-protégé program. See
Appendix D of this part for guidance
concerning the operation of mentor-
protégé programs.

(¢) Your BDPs and mentor-protégé
programs must be approved by the con-
cerned operating administration before
you implement them. Once approved,
they become part of your DBE pro-
gram.

§26.37 What are a recipient’s respon-
sibilities for monitoring the per-
formance of other program partici-
pants?

(a) You must implement appropriate
mechanisms to ensure compliance with
the part’s requirements by all program
participants (e.g., applying legal and
contract remedies available under Fed-
eral, state and local law). You must set
forth these mechanisms in your DBE
program.

(b) Your DBE program must also in-
clude a monitoring and enforcement
mechanism to ensure that work com-
mitted to DBEs at contract award or
subsequently (e.g., as the result of
modification to the contract) is actu-
ally performed by the DBEs to which
the work was committed. This mecha-
nism must include a written certifi-
cation that you have reviewed con-
tracting records and monitored work
sites in your state for this purpose. The
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monitoring to which this paragraph re-
fers may be conducted in conjunction
with monitoring of contract perform-
ance for other purposes (e.g., close-out
reviews for a contract).

(c) This mechanism must provide for
a running tally of actual DBE attain-
ments (e.g., payments actually made to
DBE firms), including a means of com-
paring these attainments to commit-
ments. In your reports of DBE partici-
pation to the Department, you must
display both commitments and attain-
ments.

{64 FR 5126, Feb. 2. 1999, as amended at 65 FRR
68951, Nov. 15, 2000; 68 FR 35554, June 186, 2003;
76 FR 5097, Jan. 28, 2011]

§26.39 Fostering small business par-
ticipation.

(a) Your DBE program must include
an element to structure contracting re-
quirements to facilitate competition
by small business concerns, taking all
reasonable steps to eliminate obstacles
to their participation, including unnec-
essary and unjustified bundling of con-
tract requirements that may preclude
small business participation in pro-
curements as prime contractors or sub-
contractors.

(b) This element must be submitted
to the appropriate DOT operating ad-
ministration for approval as a part of
your DBE program by February 28,
2012. As part of this program element
yvou may include, but are not limited
to, the following strategies:

(1) Establishing a race-neutral small
business set-aside for prime contracts
under a stated amount (e.g., $1 mil-
lion).

(2) In multi-year design-build con-
tracts or other large contracts (e.g., for
megaprojects’’) requiring bidders on
the prime contract to specify elements
of the contract or specific subcontracts
that are of a size that small businesses,
including DBEs, can reasonably per-
form.

(3) On prime contracts not having
DBE contract goals, requiring the
prime contractor to provide subcon-
tracting opportunities of a size that
small businesses, including DBEs, can
reasonably perform, rather than self-
performing all the work involved.

() Identifying alternative acquisi-
tion strategies and structuring pro-
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curements to facilitate the ability of
consortia or joint ventures consisting
of small businesses, including DBEs, to
compete for and perform prime con-
tracts.

(5) To meet the portion of your over-
all goal you project to meet through
race-neutral measures, ensuring that a
reasonable number of prime contracts
are of a size that small businesses, in-
cluding DBESs, can reasonably perform.

(¢) You must actively implement
your program elements to foster small
business participation. Doing so is a re-
guirement of good faith implementa-
tion of your DBE program.

[76 FR 5097, Jan. 28, 2011]

Subpart C—Goals, Good Faith
Efforts, and Counting

§26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram?

(a) The statutes authorizing this pro-
gram provide that, except to the extent
the Secretary determines otherwise,
not less than 10 percent of the author-
ized funds are to be expended with
DBEs.

(b) This 10 percent goal is an aspira-
tional goal at the national level, which
the Department uses as a tool in evalu-
ating and monitoring DBEs’ opportuni-
ties to participate in DOT-assisted con-
tracts.

(c) The national 10 percent goal does
not authorize or require recipients to
set overall or contract goals at the 10
percent level, or any other particular
level, or to take any special adminis-
trative steps if their goals are above or
below 10 percent.

§26.43 Can recipients use set-asides or
quotas as part of this program?

(a) You are not permitted to use
quotas for DBEs on DOT-assisted con-
tracts subject to this part.

(b) You may not set-aside contracts
for DBEs on DOT-assisted contracts
subject to this part, except that, in
limited and extreme circumstances,
you may use set-asides when no other
method could be reasonably expected
to redress egregious instances of dis-
crimination.
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§26.45 How do recipients set overall
goals?

(a)(1) Except as provided in para-
graph (a)(2) of this section, you must
set an overall goal for DBE participa-
tion in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient
who reasonably anticipates awarding
(excluding transit wvehicle purchases)
$250,000 or less in FTA or FAA funds in
prime contracts in a Federal fiscal
year, you are not required to develop
overall goals for FTA or FAA respec-
tively for that fiscal year. However, if
you have an existing DBE program, it
must remain in effect and you must
seek to fulfill the objectives outlined
in §26.1.

(b) Your overall goal must be bhased
on demonstrable evidence of the avail-
ability of ready, willing and able DBEs
relative to all businesses ready, willing
and able to participate on your DOT-
assisted contracts (hereafter, the *‘rel-
ative availability of DBEs’'). The goal
must reflect your determination of the
level of DBE participation yvou would
expect absent the effects of discrimina-
tion. You cannot simply rely on either
the 10 percent national goal, your pre-
vious overall goal or past DBE partici-
pation rates in your program without
reference to the relative availability of
DBESs in your market.

(c) Step 1. You must begin your goal
setting process by determining a base
figure for the relative availability of
DBEs. The following are examples of
approaches that you may take toward
determining a base figure. These exam-
ples are provided as a starting point for
your goal setting process. Any percent-
age figure derived from one of these ex-
amples should be considered a basis
from which you begin when examining
all evidence available in your jurisdic-
tion. These examples are not intended
as an exhaustive list. Other methods or
combinations of methods to determine
a base figure may be used, subject to
approval by the concerned operating
administration.

(1) Use DBE Directories and Census Bu-
reau Data. Determine the number of
ready, willing and able DBEs in your
market from your DBE directory.
Using the Census Bureau's County
Business Pattern (CBP) data base, de-
termine the number of all ready, will-
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ing and able businesses available in
your market that perform work in the
same NAICS codes. (Information about
the CBP data base may be obtained
from the Census Bureau at their web
site, wWwWw.census.gov/epcd/cbp/view/
cbpview.html.) Divide the number of
DBEs by the number of all businesses
to derive a base figure for the relative
availability of DBEs in your market.

(2) Use a bidders list. Determine the
number of DBEs that have bid or
quoted (successful and unsuccessful) on
your DOT-assisted prime contracts or
subcontracts in the past three years.
Determine the number of all businesses
that have bid or quoted (successful and
unsuccessful) on prime or subcontracts
in the same time period. Divide the
number of DBE bidders and quoters by
the number of all businesses to derive a
base figure for the relative availability
of DBEs in your market. When using
this approach, you must establish a
mechanism (documented in your goal
submission) to directly capture data on
DBE and non-DBE prime and sub-
contractors that submitted bids or
quotes on your DOT-assisted contracts.

(3) Use data from a disparity study. Use
a percentage figure derived from data
in a valid, applicable disparity study.

(4) Use the goal of another DOT recipi-
ent. If another DOT recipient in the
same, or substantially similar, market
has set an overall goal in compliance
with this rule, you may use that goal
as a base figure for your goal.

(5) Alternative methods. Except as oth-
erwise provided in this paragraph, you
may use other methods to determine a
base figure for your overall goal. Any
methodology you choose must be based
on demonstrable evidence of local mar-
ket conditions and he designed to ulti-
mately attain a goal that is rationally
related to the relative availability of
DBEs in your market. The exclusive
use of a list of prequalified contractors
or plan holders, or a bidders list that
does not comply with the requirements
of paragraph (c)(2) of this section, is
not an acceptable alternative means of
determining the availability of DBEs.

(d) Step 2. Once you have calculated a
base figure, you must examine all of
the evidence available in your jurisdic-
tion to determine what adjustment, if
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any, is needed to the base figure to ar-
rive at your overall goal. If the evi-
dence does not suggest an adjustment
is necessary, then no adjustment shall
be made.

(1) There are many types of evidence
that must be considered when adjust-
ing the base figure. These include:

(i) The current capacity of DBEs to
perform work in your DOT-assisted
contracting program, as measured by
the volume of work DBEs have per-
formed in recent years;

(ii) Evidence from disparity studies
conducted anywhere within your juris-
diction, to the extent it is not already
accounted for in your base figure; and

(iii) If your hase figure is the goal of
another recipient, you must adjust it
for differences in your local market
and your contracting program.

(2) If available, you must consider
evidence from related fields that affect
the opportunities for DBEs to form,
grow and compete. These include, but
are not limited to:

(1) Statistical disparities in the abil-
ity of DBEs to get the financing, bond-
ing and insurance required to partici-
pate in your program;

(ii) Data on employment, self-em-
ployment, education, training and
union apprenticeship programs, to the
extent you can relate it to the opportu-
nities for DBEs to perform in your pro-
gram.

(3) If you attempt to make an adjust-
ment to your base figure to account for
the continuing effects of past discrimi-
nation (often called the *“but for’’ fac-
tor) or the effects of an ongoing DBE
program, the adjustment must be based
on demonstrable evidence that is logi-
cally and directly related to the effect
for which the adjustment is sought.

(e) Once you have determined a per-
centage figure in accordance with para-
graphs (¢) and (d) of this section, you
should express your overall goal as fol-
lows:

(1) If you are an FHWA recipient, as
a percentage of all Federal-aid highway
funds you will expend in FHWA-as-
sisted contracts in the forthcoming
three fiscal years.

(2) If you are an FTA or FAA recipi-
ent, as a percentage of all FT or FAA
funds (exclusive of FTA funds to be
used for the purchase of transit vehi-
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cles) that you will expend in FTA or
FAA-assisted contracts in the three
forthcoming fiscal years.

(3) In appropriate cases, the FHWA,
FTA or FAA Administrator may per-
mit or require you to express your
overall goal as a percentage of funds
for a particular grant or project or
group of grants and/or projects, includ-
ing entire projects. Like other overall
goals, a project goal may be adjusted
to reflect changed circumstances, with
the concurrence of the appropriate op-
erating administration.

(i) A project goal is an overall goal,
and must meet all the substantive and
procedural requirements of this section
pertaining to overall goals.

(ii) A project goal covers the entire
length of the project to which it ap-
plies.

(iii) The project goal should include a
projection of the DBE participation an-
ticipated to be obtained during each
fiscal year covered by the project goal.

(iv) The funds for the project to
which the project goal pertains are sep-
arated from the base from which your
regular overall goal, applicable to con-
tracts not part of the project covered
by a project goal, is calculated.

(OX()(1) If you set your overall goal on
a fiscal year basis, you must submit it
to the applicable DOT operating ad-
ministration by August 1 at three-year
intervals, based on a schedule estab-
lished by the FHWA, FTA, or FAA, as
applicable, and posted on that agency’s
Web site.

(ii) You may adjust your three-year
overall goal during the three-year pe-
riod to which it applies, in order to re-
flect changed circumstances. You must
submit such an adjustment to the con-
cerned operating administration for re-
view and approval.

(iii) The operating administration
may direct you to undertake a review
of your goal if necessary to ensure that
the goal continues to fit your cir-
cumstances appropriately.

(iv) While you are required to submit
an overall goal to FHWA, FTA, or FAA
only every three years, the overall goal
and the provisions of Sec. 26.47(c) apply
to each year during that three-year pe-
riod.

(v) You may make, for informational
purposes, projections of your expected
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DBE achievements during each of the
three years covered by your overall
goal. However, it is the overall goal
itself, and not these informational pro-
jections, to which the provisions of sec-
tion 26.47(c) of this part apply.

(2) If you are a recipient and set your
overall goal on a project or grant basis
as provided in paragraph (e)(3) of this
section, you must submit the goal for
review at a time determined by the
FHWA, FTA or FAA Administrator, as
applicable.

(3) You must include with your over-
all goal submission a description of the
methodology you used to establish the
goal, incuding your base figure and the
evidence with which it was calculated,
and the adjustments you made to the
base figure and the evidence you relied
on for the adjustments. You should
also include a summary listing of the
relevant available evidence in your ju-
risdiction and, where applicable, an ex-
planation of why you did not use that
evidence to adjust your base figure.
You must also include your projection
of the portions of the overall goal you
expect to meet through race-neutral
and race-consioous measures, respec-
tively (see 26.51(c)).

(4) You are not required to obtain
prior operating administration concur-
rence with your overall goal. However,
if the operating administration’s re-
view suggests that your overall goal
has not been correctly calculated or
that your method for calculating goals
is inadequate, the operating adminis-
tration may, after consulting with yonu,
adjust your overall goal or require that
you do so. The adjusted overall goal is
binding on you. In evaluating the ade-
quacy or soundness of the methodology
used to derive the overall goal, the op-
erating administration will be guided
by goal setting principles and best
practices identified by the Department
in guidance issued pursuant to §26.9.

(5) If you need additional time to col-
lect data or take other steps to develop
an approach to setting overall goals,
you may request the approval of the
concerned operating administration for
an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of
DBEs in your local market to the max-

§26.45

imum extent feasible given the data
available to you; and

(ii) Avoid imposing undue burdens on
non-DBEs.

(6) Timely submission and operating
administration approval of your over-
all goal is a condition of eligibility for
DOT financial assistance.

(7 If you fail to establish and imple-
ment goals as provided in this section,
you are not in compliance with this
part. If you establish and implement
goals in a way different from that pro-
vided in this part, you are not in com-
pliance with this part. If you fail to
comply with this requirement, you are
not eligible to receive DOT financial
assistance.

2)(1) In establishing an overall goal,
yvou must provide for consultation and
publication. This includes:

(i) Consultation with minority, wom-
en’'s and general contractor groups,
community organizations, and other
officials or organizations which could
be expected to have information con-
cerning the availability of disadvan-
taged and non-disadvantaged busi-
nesses, the effects of discrimination on
opportunities for DBEs, and your ef-
forts to establish a level playing field
for the participation of DBEs. The con-
sultation must include a scheduled, di-
rect, interactive exchange (e.g.. a face-
to-face meeting. video conference, tele-
conference) with as many interested
stakeholders as possible focused on ob-
taining information relevant to the
goal setting process, and it must occur
before you are reguired to submit your
methodology to the operating adminis-
tration for review pursuant to para-
graph (f) of this section. You must doc-
ument in your goal submission the con-
sultation process you engaged in. Not-
withstanding paragraph (f)(4) of this
section, you may not implement your
proposed goal until you have complied
with this requirement.

(ii) A published notice announcing
your proposed overall goal before sub-
mission to the operating administra-
tion on August 1st. The notice must be
posted on your official Internet Web
site and may be posted in any other
sources (e.g., minority-focused media,
trade association publications). If the
proposed goal changes following review
by the operating administration, the
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revised goal must be posted on your of-
ficial Internet Web site.

(2) At your discretion, you may in-
form the public that the proposed over-
all goal and its rationale are available
for inspection during normal business
hours at your principal office and for a
30-day comment period. Notice of the
comment period must include address-
es to which comments may be sent.
The public comment period will not ex-
tend the August 1st deadline set in
paragraph (f) of this section.

(h) Your overall goals must provide
for participation by all certified DBESs
and must not be subdivided into group-
specific goals.

[61 FIR 5126, Feb. 2. 1999, as amended at 61 FR
34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000:
68 FR 35553, June 16. 2003: 75 FR 5536, Feb. 3,
2010; 76 'R 5097, Jan. 28, 2011; 79 FRR 59593,
Oct. 2, 2014)

§26.47 Can recipients be penalized for
failing to meet overall goals?

(a) You cannot be penalized, or treat-
ed by the Department as being in non-
compliance with this rule, because
your DBE participation falls short of
your overall goal, unless you have
failed to administer your program in
good faith.

(b) If you do not have an approved
DBE program or overall goal, or if you
fail to implement your program in
good faith, you are in noncompliance
with this part.

(¢) If the awards and commitments
shown on your Uniform Report of
Awards or Commitments and Pay-
ments at the end of any fiscal year are
less than the overall goal applicable to
that fiscal year, you must do the fol-
lowing in order to be regarded by the
Department as implementing your
DBE program in good faith:

(1) Analyze in detail the reasons for
the difference between the overall goal
and your awards and commitments in
that fiscal year.

(2) Establish specific steps and mile-
stones to correct the problems you
have identified in your analysis and to
enable you to meet fully your goal for
the new fiscal year:

(3)(i) If you are a state highway agen-
cy; one of the 50 largest transit au-
thorities as determined by the FTA; or
an Operational Evolution Partnership
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Plan airport or other airport des-
ignated by the FAA, you must submit,
within 90 days of the end of the fiscal
year, the analysis and corrective ac-
tions developed under paragraphs (c)(1)
and (2) of this section to the appro-
priate operating administration for ap-
proval. If the operating administration
approves the report, you will be re-
garded as complying with the require-
ments of this section for the remainder
of the fiscal year.

(ii) As a transit authority or airport
not meeting the criteria of paragraph
(c)3)(1) of this section, you must retain
analysis and corrective actions in your
records for three years and make it
availabhle to FTA or FAA on request for
their review.

(4) FHWA, FTA, or FAA may impose
conditions on the recipient as part of
its approval of the recipient’s analysis
and corrective actions including, hut
not limited to, modifications to your
overall goal methodology. changes in
your race-conscious/race-neutral split,
or the introduction of additional race-
neutral or race-conscious measures.

(5) You may be regarded as being in
noncompliance with this Part, and
therefore subject to the remedies in
§26.103 or §26.105 of this part and other
applicable regulations, for failing to
implement your DBE program in good
faith if any of the following things
occur:

(i) You do not submit your analysis
and corrective actions to FHWA, FTA,
or FAA in a timely manner as required
under paragraph (¢X3) of this section:

(ii) FHWA, FTA, or FAA disapproves
your analysis or corrective actions; or

(iii) You do not fully implement the
corrective actions to which you have
committed or conditions that FHWA,
FTA, or FAA has imposed following re
view of your analysis and corrective
actions.

(d) If, as recipient, your Uniform Re-
port of DBE Awards or Commitments
and Payments or other information
coming to the attention of FTA,
FHWA, or FAA, demonstrates that cur-
rent trends make it unlikely that you
will achieve DBE awards and commit-
ments that would be necessary to allow
you to meet your overall goal at the
end of the fiscal year, FHWA, FTA, or
FAA, as applicable, may require you to
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make further good faith efforts, such
as by modifying your race-conscious/
race-neutral split or introducing addi-
tional race-neutral or race-conscious
measures for the remainder of the fis-
cal year,

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR
5098, Jan. 28, 2011]

§26.49 How are overall goals estab-
lished for transit vehicle manufac-
turers?

(a) If you are an FTA recipient, you
must require in your DBE program
that each transit vehicle manufac-
turer, as a condition of being author-
ized to bid or propose on FTA-assisted
transit vehicle procurements, certify
that it has complied with the require-
ments of this section. You do not in-
clude FTA assistance used in transit
vehicle procurements in the base
amount from which your overall goal is
calculated.

(1) Only those transit vehicle manu-
facturers listed on FTA’s certified list
of Transit Vehicle Manufacturers, or
that have submitted a goal method-
ology to FTA that has been approved
or has not been disapproved, at the
time of solicitation are eligible to bid.

(2) A TVM's failure to implement the
DBE Program in the manner as pre-
scribed in this section and throughout
49 CFR part 26 will be deemed as non-
compliance, which will result in re-
moval from FTA's certified TVMs list,
resulting in that manufacturer becom-
ing ineligible to bid.

(3) FTA recipient's failure to comply
with the requirements set forth in
paragraph (a) of this section may re-
sult in formal enforcement action or
appropriate sanction as determined by
FTA (e.g., FTA declining to participate
in the vehicle procurement).

(4) FTA recipients are required to
submit within 30 days of making an
award, the name of the successful bid-
der, and the total dollar value of the
contract in the manner prescribed in
the grant agreement.

(b) If you are a transit vehicle manu-
facturer, you must establish and sub-
mit for FTA’s approval an annual over-
all percentage goal.

(1) In setting your overall goal, you
should be guided, to the extent applica-
ble, by the principles underlying §26.45.
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The base from which you calculate this
goal is the amount of FTA financial as-
sistance included in transit wvehicle
contracts you will bid on during the
fiscal year in question, less the por-
tion(s) attributable to the manufac-
turing process performed entirely by
the transit vehicle manufacturer's own
forces.

(i) You must consider and include in
your base figure all domestic con-
tracting opportunities made available
to non-DBE firms; and

(ii) You must exclude from this base
figure funds attributable to work per-
formed outside the United States and
its territories, possessions, and com-
monwealths.

(iii) In establishing an overall goal,
the transit vehicle manufacturer must
provide for public participation. This
includes consultation with interested
parties consistent with §26.45(g).

(2) The requirements of this part
with respect to submission and ap-
proval of overall goals apply to you as
they do to recipients.

(¢) Transit vehicle manufacturers
awarded must comply with the report-
ing requirements of §26.11 of this part
including the requirement to submit
the Uniform Report of Awards or Com-
mitments and Payments, in order to
remain eligible to bid on FTA assisted
transit vehicle procurements.

(d) Transit vehicle manufacturers
must implement all other applicable
requirements of this part, except those
relating to UCPs and DBE certification
procedures.

(e) If you are an FHWA or FAA re-
cipient, you may, with FHWA or FAA
approval, use the procedures of this
section with respect to procurements
of vehicles or specialized equipment. If
you choose to do so, then the manufac-
turers of this equipment must meet the
same requirements (including goal ap-
proval by FHWA or FAA) as transit ve-
hicle manufacturers must meet in
FTA-assisted procurements.

(f) As a recipient you may, with FTA
approval, establish project-specific
goals for DBE participation in the pro-
curement of transit vehicles in lieu of
complying through the procedures of
this section.

[79 FR 59594, Oct. 2, 2014]
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§26.51 What means do recipients use
to meet overall goals?

(a) You must meet the maximum fea-
sible portion of your overall goal by
using race-neutral means of facili-
tating race-neutral DBE participation.
Race-neutral DBE participation in-
cludes any time a DBE wins a prime
contract through customary competi-
tive procurement procedures or is
awarded a subcontract on a prime con-
tract that does not carry a DBE con-
tract goal.

(b) Race-neutral means include, but
are not limited to, the following:

(1) Arranging solicitations, times for
the presentation of bids. quantities,
specifications, and delivery schedules
in ways that facilitate participation by
DBIEs and other small businesses and
by making contracts more accessible
to small businesses, by means such as
those provided under §26.39 of Lhis part.

(2) Providing assistance in over-
coming limitations such as inability to
obtain bonding or financing (e.g., by
such means as simplifying the bonding
process, reducing bonding require-
ments. eliminating the impact of sur-
ety costs from bids, and providing serv-
ices to help DBEs, and other small
businesses, obtain bonding and financ-
ing);

(3) Providing technical assistance
and other services;

(4) Carrying out information and
communications programs on con-
tracting procedures and specific con-
tract opportunities (e.g., ensuring the
inclusion of DBEs, and other small
businesses, on recipient mailing lists
for bidders; ensuring the dissemination
to bidders on prime contracts of lists of
potential subcontractors; provision of
information in languages other than
English, where appropriate);

(5) Implementing a supportive serv-
ices program to develop and improve
immediate and long-term business
management. record keeping, and fi-
nancial and accounting capability for
DBEs and other small businesses:

(6) Providing services to help DBESs,
and other small businesses, improve
long-term development, increase op-
portunities to participate in a variety
of kinds of work, handle increasingly
significant projects, and achieve even-
tual self-sufficiency:
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(7) Establishing a program to assist
new, start-up firms, particularly in
fields in which DBE participation has
historically been low;

(8) Ensuring distribution of your DBE
directory, through print and electronic
means, to the widest feasible universe
of potential prime contractors; and

(9) Assisting DBEs, and other small
businesses, to develop their capability
to utilize emerging technology and
conduct business through electronic
media.

(¢) Each time you submit your over-
all goal for review by the concerned op-
erating administration, you must also
submit your projection of the portion
of the goal that you expect to meet
through race-ncutral means and your
basis for thal projection. This projec-
tion is subject Lo approval by the con-
cerned operating administration, in
conjunction with its review of your
overall goal.

(d) You must establish contract goals
to meet any portion of your overall
goal you do not project being able Lo
meet using race-neutral means.

(e) The following provisions apply to
the use of contract goals:

(1) You may use contract goals only
on those DOT-assisted contracts that
have subcontracting possibilities.

(2) You are not required to set a con-
tract goal on every DOT-assisted con-
tract. You are not required to set each
contract goal at the same percentage
level as the overall goal. The goal for a
specific contract may be higher or
lower than that percentage level of the
overall goal, depending on such factors
as the type of work involved, the loca-
tion of the work, and the availability
of DBEs for the work of the particular
contract. However, over the period cov-
ered by your overall goal, you must set
contract goals so that they will cumu-
latively result in meeting any portion
of your overall goal you do not project
being able to meet through the use of
race-neutral means.

(3) Operating administration ap-
proval of each contract goal is not nec-
essarily required. However, operating
administrations may review and ap-
prove or disapprove any contract goal
you establish.

(4) Your contract goals must provide
for participation by all certified DBEs
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and must not be subdivided into group-
specific goals.

(f) To ensure that your DBE program
continues to be narrowly tailored to
overcome the effects of discrimination,
you must adjust your use of contract
goals as follows:

(1) If your approved projection under
paragraph (c) of this section estimates
that you can meet your entire overall
goal for a given year through race-neu-
tral means, you must implement your
program without setting contract goals
during that year, unless it becomes
necessary in order meet your overall
goal.

Example to paragraph (f)(1): Your overall
goal for Year 1 is 12 percent. You estimate
that you can obtain 12 percent or more DBE
participation through the use of race-neutral
measures, without any use of contract goals.
In this case, you do not set any contract
goals for the contracts that will be per-
formed in Year 1. However, if part way
through Year 1, your DBE awards or commit-
ments are not at a level that would permit
you to achieve your overall goal for Year 1,
you could begin setting race-conscious DBE
contract goals during the remainder of the
year as part of your obligation to implement
your program in good faith.

(2) If, during the course of any year
in which you are using contract goals,
you determine that you will exceed
your overall goal, you must reduce or
eliminate the use of contract goals to
the extent necessary to ensure that the
use of contract goals does not result in
exceeding the overall goal. If you de-
termine that you will fall short of your
overall goal. then you must make ap-
propriate modifications in your use of
race-neutral and/or race-conscious
measures to allow you to meet the
overall goal.

Erample to paragraph (f)(2): In Year 11, your
overall goal is 12 pcrcent. You have csti-
mated that you can obtain 5 percent DBE
participation through use of race-neutral
measures. You therefore plan to obtain the
remaining 7 percent participation through
use of DBE goals. By September, you have
already obtained 11 percent DBE participa-
tion for the year. For contracts let during
the remainder of the year, you use contract
goals only to the extent necessary to obtain
an additional one percent DBE participation.
However, if you determine in September that
your participation for the year is likely to be
only 8 percent total, then you would increase
your use of race-neutral and/or race-con-
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scious means during the remainder of the
year in order to achieve your overall goal.

(3) If the DBE participation you have
obtained by race-neutral means alone
meets or exceeds your overall goals for
two consecutive years, you are not re-
quired to make a projection of the
amount of your goal you can meet
using such means in the next year. You
do not set contract goals on any con-
tracts in the next year. You continue
using only race-neutral means to meet
your overall goals unless and until you
do not meet your overall goal for a
year.

Erample to paragraph (f)(3): Your overall
goal for Years I and Year II is 10 percent. The
DBE participation you obtain through race-
neutral measures alone is 10 percent or more
in each year. (For this purpose, it does not
matter whether you obtained additional DBE
participation through using contract goals
in these years.) In Year IIT and following
years, you do not need to make a projection
under paragraph (c) of this section of the
portion of your overall goal you expect to
meet using race-neutral means. You simply
use race-neutral means to achieve your over-
all goals. However, if in Year VI your DBE
participation falls short of your overall goal,
then you must make a paragraph (c) projec-
tion for Year VII and, if necessary, resume
use of contract goals in that year.

(4) If you obtain DBE participation
that exceeds your overall goal in two
consecutive years through the use of
contract goals (i.e., not through the use
of race-neutral means alone), you must
reduce your use of contract goals pro-
portionately in the following year.

Example to paragraph (f)(4). In Years I and
II, your overall goal is 12 percent, and you
obtain 14 and 16 percent DBE participation,
respectively. You have exceeded your goals
over the two-year period by an average of 25
percent. In Year III, your overall goal is
again 12 percent, and your paragraph (c) pro-
jection estimates that you will obtain 4 per-
cent DBE participation through race-necutral
means and 8 percent through contract goals.
You then reduce the contract goal projection
by 25 percent (i.e., from 8 to 6 percent) and
set contract goals accordingly during the
year. If in Year III you obtain 11 percent par-
ticipation, you do not use this contract goal
adjustment mechanism for Year IV, because
there have not been two consecutive years of
exceeding overall goals.

(g) In any year in which you project
meeting part of your goal through
race-neutral means and the remainder
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through contract goals, you must
maintain data separately on DBE
achievements in those contracts with
and without contract goals, respec-
tively. You must report this data to
the concerned operating administra-
tion as provided in §26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR
5098, Jan. 28, 2011; 79 F'R 59595, Oct. 2, 2014]

§26.53 What are the good faith efforts
procedures recipients follow in situ-
ations where there are contract
goals?

(a) When you have established a DBE
contract goal, you must award the con-
tract only to a bidder/offeror who
makes good faith efforts to meet it.
You must determine that a bidder/of-
feror has made good faith efforts if the
bidder/offeror does either of the fol-
lowing things:

(1) Documents that it has obtained
cnough DBE participation to meet the
aoal: or

(2) Documents that it made adcquate
good faith efforts to meet the goal,
even though it did not succeed in ob-
taining enough DBE participation to
do so. If the hidder/offeror does docu-
ment adequate good faith efforts, you
must not deny award of the contract on
the basis that the bidder/offeror failed
to meet the goal. See Appendix A of
this part for guidance in determining
the adequacy of a bidder/offeror's good
faith efforts.

(b) In your solicitations for DOT-as-
sisted contracts for which a contract
goal has been established, you must re-
quire the following:

(1) Award of the contract will be con-
ditioned on meeting the requirements
of this section;

(2) All bidders or offerors will be re-
quired to submit the following infor-
mation to the recipient, at the time
provided in paragraph (b)3) of this sec-
tion:

(i) The names and addresses of DBE
firms that will participate in the con-
tract;

(ii) A description of the work that
each DBE will perform. To count to-
ward meeting a goal, each DBE firm
must be certified in a NAICS code ap-
plicable to the Kind of work the firm
would perform on the contract:
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(iii) The dollar amount of the partici-
pation of each DBE firm participating;

(iv) Written documentation of the
bidder/offeror’s commitment to use a
DBE subcontractor whose participation
it submits to meet a contract goal: and

(v) Written confirmation from each
listed DBE firm that it is participating
in the contract in the kind and amount
of work provided in the prime contrac-
tor's commitment.

(vi) If the contract goal is not met,
evidence of good faith efforts (see Ap-
pendix A of this part). The documenta-
tion of good faith efforts must include
copies of each DBE and non-DBE sub-
contractor quote submitted to the bid-
der when a non-DBE subcontractor was
selected over a DBE for work on the
contract; and

(3)1i) AL your discretion, the bidder
offeror must present the information
required by paragraph (b)(2) of this sec-
tion

(A) Under sealed bid procedures, as a
matter of responsiveness, or with ini-
tial proposals, under contract negotia-
tion procedures; or

(B) No later than 7 days after bid
opening as a matter of responsibility.
The 7 days shall be reduced to 5 days
beginning January 1, 2017.

(ii) Provided that, in a negotiated
procurement, including a design-build
procurement, the bidder/offeror may
make a contractually binding commit-
ment to meet the goal at the time of
bid submission or the presentation of
initial proposals but provide the infor-
mation required by paragraph (b)2) of
this section before the final selection
for the contract is made by the recipi-
ent.

(¢) You must make sure all informa-
tion is complete and accurate and ade
quately documents the bidder/offeror’s
good faith efforts before committing
yourself to the performance of the con-
tract by the bidder/offeror.

(d) If you determine that the appar-
ent successful bidder/offeror has failed
to meet the requirements of paragraph
(a) of this section, you must, before
awarding the contract. provide the bid-
der/offeror an opportunity for adminis-
trative reconsideration.
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(1) As part of this reconsideration,
the bidder/offeror must have the oppor-
tunity to provide written documenta-
tion or argument concerning the issue
of whether it met the goal or made ade-
quate good faith efforts to do so.

(2) Your decision on reconsideration
must be made by an official who did
not take part in the original deter-
mination that the bidder/offeror failed
to meet the goal or make adequate
good faith efforts to do so.

(3) The bidder/offeror must have the
opportunity to meet in person with
your reconsideration official to discuss
the issue of whether it met the goal or
made adequate good faith efforts to do
s0.

(4) You must send the bidder/offeror a
written decision on reconsideration,
explaining the basis for finding that
the bidder did or did not meet the goal
or make adequate good faith efforts to
do so.

(6) The result of the reconsideration
process is not administratively appeal-
able to the Department of Transpor-
tation.

(e) In a ‘‘design-build’’ or ‘*‘turnkey”
contracting situation, in which the re-
cipient lets a master contract to a con-
tractor, who in turn lets subsequent
subcontracts for the work of the
project, a recipient may establish a
goal for the project. The master con-
tractor then establishes contract goals,
as appropriate, for the subcontracts it
lets. Recipients must maintain over-
sight of the master contractor’s activi-
ties to ensure that they are conducted
consistent with the requirements of
this part.

()1)i) You must require that a
prime contractor not terminate a DBE
subcontractor listed in response to
paragraph (b)}2) of this section (or an
approved substitute DBE firm) without
your prior written consent. This in-
cludes, but is not limited to, instances
in which a prime contractor seeks to
perform work originally designated for
a DBE subcontractor with its own
forces or those of an affiliate, a non-
DBE firm, or with another DBE firm.

(ii) You must include in each prime
contract a provision stating:

(A) That the contractor shall utilize
the specific DBEs listed to perform the
work and supply the materials for
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which each is listed unless the con-
tractor obtains your written consent as
provided in this paragraph (f); and

(B) That, unless your consent is pro-
vided under this paragraph (f), the con-
tractor shall not be entitled to any
payment for work or material unless it
is performed or supplied by the listed
DBE.

(2) You may provide such written
consent only if you agree, for reasons
stated in your concurrence document,
that the prime contractor has good
cause to terminate the DBE firm.

(3) For purposes of this paragraph,
good cause includes the following cir-
cumstances:

(i) The listed DBE subcontractor fails
or refuses to execute a written con-
tract;

(ii) The listed DBE subcontractor
fails or refuses to perform the work of
its subcontract in a way consistent
with normal industry standards. Pro-
vided, however, that good cause does
not exist if the failure or refusal of the
DBE subcontractor to perform its work
on the subcontract results from the
bad faith or discriminatory action of
the prime contracor;

(iii) The listed DBE subcontractor
fails or refuses to meet the prime con-
tractor’s reasonable, nondiscrim-
inatory bond requirements.

(iv) The listed DBE subcontractor be-
comes bankrupt, insolvent, or exhibits
credit unworthiness;

(v) The listed DBE subcontractor is
ineligible to work on public works
projects hecause of suspension and de-
barment proceedings pursuant 2 CFR
Parts 180, 215 and 1,200 or applicable
state law;

(vii) You have determined that the
listed DBE subcontractor is not a re-
sponsible contractor;

(vi) The listed DBE subcontractor
voluntarily withdraws from the project
and provides to you written notice of
its withdrawal;

(vii) The listed DBE is ineligible to
receive DBE credit for the type of work
required;

(viii) A DBE owner dies or becomes
disabled with the result that the listed
DBE contractor is unable to complete
its work on the contract:
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(ix) Other documented good cause
that you determine compels the termi-
nation of the DBE subcontractor. Pro-
vided, that good cause does not exist if
the prime contractor seeks to termi-
nate a DBE it relied upon to obtain the
contract so that the prime contractor
can self-perform the work for which
the DBE contractor was engaged or so
that the prime contractor can sub-
stitute another DBE or non-DBE con-
tractor after contract award.

(4) Before transmitting to you its re-
quest Lo terminate and/or substitute a
DBE subcontractor, the prime con-
tractor must give notice in writing to
the DBE subcontractor, with a copy to
you, of its intent to request to termi-
nate and/or substitute, and the reason
for the request.

(5) The prime contractor must give
the DBE five days to respond to the
prime contractor’s notice and advise
you and the contractor of the reasons,
if any, why it objects to the proposecd
termination of its subcontract and why
you should nol approve the prime con-
tractor's action. If required in a par-
ticular case as a matter of public ne-
cessity (e.g., safety), you may provide a
response period shorter than five days.

(6) In addition to post-award termi-
nations, the provisions of this section
apply to preaward deletions of or sub-
stitutions for DBE firms put forward
by offerors in negotiated procurements.

(g) When a DBE subcontractor is ter-
minated as provided in paragraph (f) of
this section, or fails to complete its
work on the contract for any reason,
you must require the prime contractor
to make good faith efforts to find an-
other DBE subcontractor to substitute
for the original DBE. These good faith
efforts shall be directed at finding an-
other DBE to perform at least the same
amount of work under the contract as
the DBE that was terminated, to the
extent needed to meet the contract
goal you established for the procure-
ment. The good faith efforts shall be
documented by the contractor. If the
recipient requests documentation
under this provision, the contractor
shall submit the documentation within
7 days, which may be extended for an
additional 7 days if necessary at the re-
quest of the contractor, and the recipi-
ent shall provide a written determina-
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tion to the contractor stating whether
or not good faith efforts have been
demonstrated.

(h) You must include in each prime
contract the contract clause required
by §26.13(b) stating that failure by the
contractor to carry out the require-
ments of this part is a material breach
of the contract and may result in the
termination of the contract or such
other remedies set forth in that section
you deem appropriate if the prime con-
tractor fails to comply with the re-
quirements of this section.

(1) You must apply the requirements
of this section to DBE bidders/offerors
for prime contracts. In determining
whether a DBE bidder/offeror for a
prime contract has met a contract
goal. you count the work the DBE has
committed to performing with its own
forces as well as the work that it has
committed to be performed by DBE
subcontractors and DBE suppliers.

(j) You must require the contractor
awarded the contract to make avail-
able upon request a copy of all DBE
subcontracts. The subcontractor shall
ensure that all subcontracts or an
agreement with DBEs to supply labor
or materials require that the sub-
contract and all lower tier subcontrac-
tors be performed in accordance with
this part’s provisions.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR
5098, Jan. 28. 2011; 79 FR 59595, Oct. 2, 2014]

§26.55 How 1is DBE participation
counted toward goals?

(a) When a DBE participates in a con-
tract, you count only the value of the
work actually performed by the DBE
toward DBE goals.

(1) Count the entire amount of that
portion of a construction contract (or
other contract not covered by para-
graph (a)2) of this section) that is per-
formed by the DBE's own forces. In-
clude the cost of supplies and materials
obtained by the DBE for the work of
the contract, including supplies pur-
chased or equipment leased by the DBE
(except supplies and equipment the
DBE subcontractor purchases or leases
from the prime contractor or its affil-
iate).

(2) Count the entire amount of fees or
commissions charged by a DBE firm for
providing a bona fide service, such as
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professional, technical, consultant, or
managerial services, or for providing
bonds or insurance specifically re-
quired for the performance of a DOT-
assisted contract, toward DBE goals,
provided you determine the fee to be
reasonable and not excessive as com-
pared with fees customarily allowed for
similar services.

(3) When a DBE subcontracts part of
the work of its contract to another
firm, the value of the subcontracted
work may be counted toward DBE
goals only if the DBE’s subcontractor
is itself a DBE. Work that a DBE sub-
contracts to a non-DBE firm does not
count toward DBE goals.

(b) When a DBE performs as a partic-
ipant in a joint venture, count a por-
tion of the total dollar value of the
contract equal to the distinct, clearly
defined portion of the work of the con-
tract that the DBE performs with its
own forces toward DBE goals.

(¢) Count expenditures to a DBE con-
tractor toward DBE goals only if the
DBE is performing a commercially use-
ful function on that contract.

(1) A DBE performs a commercially
useful function when it is responsible
for execution of the work of the con-
tract and is carrying out its respon-
sibilities by actually performing, man-
aging, and supervising the work in-
volved. To perform a commercially
useful function, the DBE must also be
responsible, with respect to materials
and supplies used on the contract, for
negotiating price, determining guality
and quantity, ordering the material,
and installing (where applicable) and
paying for the material itself. To de-
termine whether a DBE is performing a
commercially useful function, you
must evaluate the amount of work sub-
contracted, industry practices, whether
the amount the firm is to be paid under
the contract is commensurate with the
work it is actually performing and the
DBE credit claimed for its performance
of the work, and other relevant factors.

(2) A DBE doss not perform a com-
mercially useful function if its role is
limited to that of an extra participant
in a transaction, contract, or project
through which funds are passed in
order to obtain the appearance of DBE
participation. In determining whether
a DBE is such an extra participant, you
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must examine similar transactions,
particularly those in which DBEs do
not participate.

(3) If a DBE does not perform or exer-
cise responsibility for at least 30 per-
cent of the total cost of its contract
with its own work force, or the DBE
subcontracts a greater portion of the
work of a contract than would be ex-
pected on the basis of normal industry
practice for the type of work involved,
you must presume that it is not per-
forming a commercially useful func-
tion.

(4) When a DBE is presumed not to be
performing a commercially useful func-
tion as provided in paragraph (c)(3) of
this section, the DBE may present evi-
dence to rebut this presumption. You
may determine that the firm is per-
forming a commercially useful func-
tion given the type of work involved
and normal industry practices.

(5) Your decisions on commercially
useful function matters are subject to
review by the concerned operating ad-
ministration, but are not administra-
tively appealable to DOT.

(d) Use the following factors in deter-
mining whether a DBE trucking com-
pany is performing a commercially
useful function:

(1) The DBE must be responsible for
the management and supervision of the
entire trucking operation for which it
is responsible on a particular contract,
and there cannot be a contrived ar-
rangement for the purpose of meeting
DBE goals.

(2) The DBE must itself own and op-
erate at least one fully licensed, in-
sured, and operational truck used on
the contract.

(3) The DBE receives credit for the
total value of the transportation serv-
ices it provides on the contract using
trucks it owns, insures, and operates
using drivers it employs.

(4) The DBE may lease trucks from
another DBE firm. including an owner-
operator who is certified as a DBE. The
DBE who leases trucks from another
DBE receives credit for the total value
of the transportation services the les-
see DBE provides on the contract.

(5) The DBE may also lease trucks
from a non-DBE firm, including from
an owner-operator. The DBE that
leases trucks equipped with drivers
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from a non-DBE is entitled to credit
for the total value of transportation
services provided by non-DBE leased
trucks equipped with drivers not to ex-
ceed the value of transportation serv-
ices on the contract provided by DBE-
owned trucks or leased trucks with
DBE employee drivers. Additional par-
ticipation by non-DBE owned trucks
equipped with drivers reccives credit
only for the fee or commission it re-
ceives as a result of the lease arrange-
ment. If a recipient chooses this ap-
proach. it must obtain written consent
from the appropriate DOT operating
administration.

Example to paragraph (d)(5): DBE Firm X
uses two of its own trucks on a contract. It
leases two trucks from DBE Firm Y and six
trucks equipped with drivers from non-DBE
Firm Z. DBE credit would be awarded for the
total value of transportation services pro
vided by Firm X and Firm Y, and may also
be awarded for the total valuc of transpor-
tation services provided by four of the six
trucks provided by Firm Z. In all, full credit
would be allowed for the participation of
eight trucks. DBE credit could be awarded
only for the fees or commissions pertaining
to the remaining trucks Firm X receives as
a result of the lease with Firm Z.

(6) The DBE may lease trucks with-
out drivers from a non-DBE truck leas-
ing company. If the DBE leases trucks
from a non-DBE truck leasing company
and uses its own employees as dvivers,
it is entitled to credit for the total
value of these hauling services.

Erample to paragraph (d)(6). DBE Firm X
uses two of its own trucks on a contract. It
leases two additional trucks from non-DBE
Firm Z. Firm X uses its own employees to
drive the trucks leased from Firm 7. DBE
credit would be awarded for the total value
of the transportation services provided by all
four trucks.

(7) For purposes of this paragraph (d),
a lease must indicate that the DBE has
exclusive use of and control over the
truck. This does not preclude the
leased truck from working for others
during the term of the lease with the
consent of the DBE, so long as the
lease gives the DBE absolute priority
for use of the leased truck. Leased
trucks must display the name and
identification number of the DBE.

(e) Count expenditures with DBEs for
materials or supplies toward DBE goals
as provided in the following:
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(1)(i) If the materials or supplies are
obtained from a DBE manufacturer,
count 100 percent of the cost of the ma-
terials or supplies toward DBE goals.

(ii) For purposes of this paragraph
(e)(1), a manufacturer is a firm that op-
erates or maintains a factory or estab-
lishment that produces, on the prem-
ises, the materials, supplies, articles,
or equipment required under the con-
tract and of the general character de-
scribed by the specifications.

(2)(1) If the materials or supplies are
purchased from a DBE regular dealer,
count 60 percent of the cost of the ma-
terials or supplies toward DBE goals.

(ii) FFor purposes of this section, a
regular dealer is a firm that owns, op-
erates, or maintains a store, ware-
house, or other establishment in which
the materials, supplies, articles or
equipment of the general character de-
scribed by the specifications and re-
quired under the contract are bought,
kept in stock, and regularly sold or
leased to the public in the usual course
of business.

(A) To be a regular dealer, the firm
must be an established, regular busi-
ness that engages, as its principal busi-
ness and under its own name, in the
purchase and sale or lease of the prod-
ucts in question.

(B) A person may be a regular dealer
in such bulk items as petroleum prod-
ucts, steel, cement, gravel, stone, or
asphalt without owning, operating, or
maintaining a place of business as pro-
vided in this paragraph (e)2)(ii) if the
person both owns and operates dis-
tribution equipment for the products.
Any supplementing of regular dealers’
own distribution equipment shall be by
a long-term lease agreement and not
on an ad hoc or contract-by-contract
basis.

(C) Packagers, brokers, manufactur-
ers’' representatives, or other persons
who arrange or expedite transactions
are not regular dealers within the
meaning of this paragraph (e)(2).

(3) With respect to materials or sup-
plies purchased from a DBE which is
neither a manufacturer nor a regular
dealer, count the entire amount of fees
or commissions charged for assistance
in the procurement of the materials
and supplies, or fees or transportation
charges for the delivery of materials or
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supplies required on a job site, toward
DBE goals, provided you determine the
fees to be reasonable and not excessive
as compared with fees customarily al-
lowed for similar services. Do not
count any portion of the cost of the
materials and supplies themselves to-
ward DBE goals, however.

(4) You must determine the amount
of credit awarded to a firm for the pro-
visions of materials and supplies (e.g.,
whether a firm is acting as a regular
dealer or a transaction expediter) on a
contract-by-contract basis.

(H) If a firm is not currently certified
as a DBE in accordance with the stand-
ards of subpart D of this part at the
time of the execution of the contract,
do not count the firm's participation
toward any DBE goals, except as pro-
vided for in §26.87(i)).

(g) Do not count the dollar value of
work performed under a contract with
a firm after it has ceased to be cer-
tified toward your overall goal.

(h) Do not count the participation of
a DBE subcontractor toward a contrac-
tor’s final compliance with its DBE ob-
ligations on a contract until the
amount being counted has actually
been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 FR 35554, June 16. 2003;
79 FR 59595, Oct. 2, 2014]

Subpart D—Certification Standards

§26.61 How are burdens of proof allo-
cated in the certification process?

(a) In determining whether to certify
a firm as eligible to participate as a
DBE, you must apply the standards of
this subpart.

(b) The firm seeking certification has
the burden of demonstrating to you, by
a preponderance of the evidence, that
it meets the requirements of this sub-
part concerning group membership or
individual disadvantage, business size,
ownership, and control.

(¢) You must rebuttably presume
that members of the designated groups
identified in §26.67(a) are socially and
economically disadvantaged. This
means they do not have the burden of
proving to you that they are socially
and economically disadvantaged. In
order to obtain the bhenefit of the re-
buttable presumption, individuals must
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submit a signed, notarized statement
that they are a member of one of the
groups in §26.67(a). Applicants do have
the obligation to provide you informa-
tion concerning their economic dis-
advantage (see §26.67).

(d) Individuals who are not presumed
to be socially and economically dis-
advantaged, and individuals concerning
whom the presumption of disadvantage
has been rebutted, have the burden of
proving to you, by a preponderance of
the evidence, that they are socially and
economically disadvantaged. (See Ap-
pendix E of this part.)

(e) You must make determinations
concerning whether individuals and
firms have met their burden of dem-
onstrating group membership, owner-
ship, control, and social and economic
disadvantage (where disadvantage
must be demonstrated on an individual
basis) by considering all the facts in
the record, viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35554, June 16, 2003]

§26.63 What rules govern group mem-
bership determinations?

(a)(1) If, after reviewing the signed
notarized statement of membership in
a presumptively disadvantaged group
(see §26.61(c)), you have a well founded
reason to question the individual’s
claim of membership in that group.
you must require the individual to
present additional evidence that he or
she is a member of the group.

(2) You must provide the individual a
written explanation of your reasons for
questioning his or her group member-
ship and a written request for addi-
tional evidence as outlined in para-
graph (b) of this section.

(3) In implementing this section, you
must take special care to ensure that
you do not impose a disproportionate
burden on members of any particular
designated group. Imposing a dis-
proportionate burden on members of a
particular group could violate §26.7(b)
and/or Title VI of the Civil Rights Act
of 1964 and 49 CFR part 21.

(b) In making such a determination,
you must consider whether the person
has held himself out to be a member of
the group over a long period of time
prior to application for certification
and whether the person is regarded as a
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member of the group by the relevant
community. You may require the ap-
plicant to produce appropriate docu-
mentation of group membership.

(1) If you determine that an indi-
vidual claiming to be a member of a
group presumed to be disadvantaged is
not a member of a designated disadvan-
taged group, the individual must dem-
onstrate social and economic disadvan-
tage on an individual basis.

(2) Your decisions concerning mems-
bership in a designated group are sub-
ject to the certification appeals proce-
dure of §26.89.

[64 FR 5126, Feb. 2. 1999, as amended at 68 FR
35554, June 16. 2003]

§26.65 What rules govern business size
determinations?

(a) T'o be an eligible DBE, a firm (in-
cluding its affiliates) must be an exist-
ing small business, as defined by Small
Business Administration (SBA) stand-
ards. As a recipient, you must apply
current SBA business size standard(s)
found in 13 CFR part 121 appropriate to
the type(s) of work the firm seeks to
perform in DOT-assisted contracts, in-
cluding the primary industry classi-
fication of the applicant.

(b) Even if it meets the requirements
of paragraph (a) of this section, a firm
is not an eligible DBE in any Federal
fiscal year if the firm (including its af-
filiates) has had average annual gross
receipts, as defined by SBA regulations
(see 13 CFR 121.402), over the firm’s pre-
vious three fiscal years, in excess of
$23.98 million.

(c) The Department adjusts the num-
ber in paragraph (b) of this section an-
nually using the Department of Com-
merce price deflators for purchases by
State and local governments as the
basis for this adjustment.

{74 FR 15224, Apr. 3, 2009, as amended at 79
FR 59596, Oct. 2, 2011]

§26.67 What rules determine social
and economic disadvantage?

(a) Presumption of disadvantage. (1)
You must rebuttably presume that
citizens of the United States (or law-
fully admitted permanent residents)
who are women, Black Americans, His-
panic Americans, Native Americans,
Asian-Pacific Americans, Subcontinent
Asian Americans, or other minorities
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found to be disadvantaged by the SBA,
are socially and economically dis-
advantaged individuals. You must re-
quire applicants to submit a signed, no-
tarized certification that each pre-
sumptively disadvantaged owner is, in
fact, socially and economically dis-
advantaged.

(2)(i) You must require each indi-
vidual owner of a firm applying to par-
ticipate as a DBE, whose ownership
and control are relied upon for DBE
certification, to certify that he or she
has a personal net worth that does not
exceed $1.32 million.

(ii) You must require each individual
who makes this certification to sup-
port it with a signed, notarized state-
ment of personal net worth, with ap-
propriate supporting documentation.
To meet this requirement, you must
use the DOT personal net worth form
provided in appendix G to this part
without change o1 revision. Where nec-
cssary to accurately determine an indi-
vidual's personal net worth, you may,
on a case-by-case basis, require addi-
tional financial information from the
owner of an applicant firm (e.g., infor-
mation concerning the assets of the
owner’s spouse, where needed to clarify
whether assets have been transferred
to the spouse or when the owner's
spouse is involved in the operation of
the company). Requests for additional
information shall not be unduly bur-
densome or intrusive.

(iii) In determining an individual’s
net worth, you must observe the fol-
lowing requirements:

(A) Exclude an individual's ownership
interest in the applicant firm;

(B) Exclude the individual’s equity in
his or her primary residence (except
any portion of such equity that is at-
tributable to excessive withdrawals
from the applicant firm). The equily is
the market value of the residence less
any mortgages and home equity loan
balances. Recipients must ensure that
home equity loan balances are included
in the equity calculation and not as a
separate liability on the individual's
personal net worth form. Exclusions
for net worth purposes are not exclu-
sions for asset valuation or access to
capital and credit purposes.

(C) Do not use a contingent liability
to reduce an individual's net worth.
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(D) With respect to assets held in
vested pension plans, Individual Retire-
ment Accounts, 401(k) accounts, or
other retirement savings or investment
programs in which the assets cannot be
distributed to the individual at the
present time without significant ad-
verse tax or interest consequences, in-
clude only the present value of such as-
sets, less the tax and interest penalties
that would accrue if the asset were dis-
tributed at the present time.

(iv) Notwithstanding any provision of
Federal or State law, you must not re-
lease an individual's personal net
worth statement nor any documents
pertaining to it to any third party
without the written consent of the sub-
mitter. Provided, that you must trans-
mit this information to DOT in any
certification appeal proceeding under
§26.89 of this part or to any other State
to which the individual’s firm has ap-
plied for certification under §26.85 of
this part.

() Rebuttal of presumplion of dis-
advantage. (1) An individual’'s presump-
tion of economic disadvantage may be
rebutted in two ways.

(i) If the statement of personal net
worth and supporting documentation
that an individual submits under para-
graph (a)(2) of this section shows that
the individual’s personal net worth ex-
ceeds $1.32 million, the individual’'s
presumption of economic disadvantage
is rebutted. You are not required to
have a proceeding under paragraph
(b)(2) of this section in order to rebut
the presumption of economic disadvan-
tage in this case.

Example to paragraph (b)(1)(i). An individual
with very high asscts and significant liabil-
ities may, in accounting terms, have a PNW
of less than $1.32 million. However, the per-
son’s assets collectively (e.g., high income
level, a very expensive house, a yacht, exten-
sive real or personal property holdings) may
lead a reasonable person to conclude that he
or she is not economically disadvantaged.
The recipient may rebut the individual's pre-
sumption of economic disadvantage under
these circumstances, as provided in this sec-
tion, even though the individual's PNW is
less than $1.32 million.

(iiy(A) If the statement of personal
net worth and supporting documenta-
tion that an individual submits under
paragraph (a)2) of this section dem-
onstrates that the individual is able to
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accumulate substantial wealth, the in-
dividual’'s presumption of economic
disadvantage is rebutted. In making
this determination, as a certifying
agency, you may consider factors that
include, but are not limited to, the fol-
lowing:

(I) Whether the average adjusted
gross income of the owner over the
most recent three year period exceeds
$350,000;

(2) Whether the income was unusual
and not likely to occur in the future;

(3) Whether the earnings were offset
by losses;

(4) Whether the income was rein-
vested in the firm or used to pay taxes
arising in the normal course of oper-
ations by the firm:

(5) Other evidence that income is not
indicative of lack of economic dis-
advantage; and

(6) Whether the total fair market
value of the owner's assets exceed $6
million.

(B) You must have a proceeding
under paragraph (b)(2) of this section in
order to rebut the presumption of eco-
nomic disadvantage in this case.

(2) If you have a reasonahble basis to
believe that an individual who is a
member of one of the designated groups
is not, in fact, socially and/or economi-
cally disadvantaged you may, at any
time, start a proceeding to determine
whether the presumption should be re-
garded as rebutted with respect to that
individual. Your proceeding must fol-
low the procedures of §26.87.

(3) In such a proceeding, you have the
burden of demonstrating, by a prepon-
derance of the evidence, that the indi-
vidual is not socially and economically
disadvantaged. You may require the in-
dividual to produce information rel-
evant to the determination of his or
her disadvantage.

(4) When an individual’s presumption
of social and/or economic disadvantage
has been rebutted, his or her ownership
and control of the firm in question can-
not be used for purposes of DBE eligi-
bility under this subpart unless and
until he or she makes an individual
showing of social and/or economic dis-
advantage. If the basis for rebutting
the presumption is a determination
that the individual’s personal net

263



§26.69

worth exceeds $1.32 million, the indi-
vidual is no longer eligible for partici-
pation in the program and cannot re-
gain eligibility by making an indi-
vidual showing of disadvantage, so long
as his or her PNW remains above that
amount.

(e) Transfers within lwo years. (1) Ex-
cept as set forth in paragraph (c)}2) of
this section, recipients must attribute
to an individual claiming disadvan-
taged status any assets which that in-
dividual has transferred to an imme-
diate family member, Lo a trust a bene-
ficiary of which is an immediate family
member, or to the applicant firm for
less than fair market value, within two
years prior to a concern’'s application
for participation in the DBE program
or within two years of recipient’s re-
view of the firm's annual affidavit, an-
less the individual claiming disadvan-
taged status can demonstrate that the
transfer is to or on behalf of an imme-
diate family member for that individ-
nal's education, medical expenses, or
some other form of essential support.

(2) Recipients must not attribute to
an individual claiming disadvantaged
status any assets transferred by that
individual to an immediate family
member that are consistent with the
customary recognition of special occa-
sions, such as birthdays, graduations,
anniversaries, and retirements.

(d) Individual determinations of social
and economic disadvantage. Firms
owned and controlled by individuals
who are not presumed to be socially
and economically disadvantaged (in-
cluding individuals whose presumed
disadvantage has been rebutted) may
apply for DBE certification. You must
make a case-by-case determination of
whether each individual whose owner-
ship and control are relied upon for
DBE certification is socially and eco-
nomically disadvantaged. In such a
proceeding, the applicant firm has the
burden of demonstrating to you, by a
preponderance of the evidence, that the
individuals who own and control it are
socially and economically disadvan-
taged. An individual whose personal
net worth exceeds $1.32 million shall
not be deemed to be economically dis-
advantaged. In making these deter-
minations, use the guidance found in
Appendix E of this part. You must re-
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quire that applicants provide sufficient
information to permit determinations
under the guidance of appendix E of
this part.

[79 FR 59596, Oct. 2, 2014]

$26.69 What rules govern determina-
tions of ownership?

(a) In determining whether the so-
cially and economically disadvantaged
participants in a firm own the firm,
you must consider all the facts in the
record viewed as a whole, including the
origin of all assets and how and when
they were used in obtaining the firm.
All transactions for the establishment
and ownership (or transfer of owner-
ship) must be in the normal course of
business, reflecting commercial and
arms-length practices.

(b) To be an eligible DBE, a firm
must be at least 51 percent owned by
socially and economically disadvan-
taged individuals.

(1) In the case of a corporation, such
individuals must own at least 51 per-
cent of the each class of voting stock
outstanding and 51 percent of the ag-
gregate of all stock outstanding.

(2) In the casc of a partnership, 51
percent of each class of partnership in-
terest must be owned by socially and
economically disadvantaged individ-
uals. Such ownership must be reflected
in the firm’s partnership agreement.

(3) In the case of a limited liability
company, at least 51 percent of each
class of member interest must be
owned by socially and economically
disadvantaged individuals.

(c)1l) The firm’s ownership by so-
cially and economically disadvantaged
individuals, including their contribu-
tion of capital or expertise to acquire
their ownership interests, must be real,
substantial, and continuing. going be-
yond pro forma ownership of the firm
as reflected in ownership documents.
Proof of contribution of capital should
be submitted at the time of the appli-
cation. When the contribution of cap-
ital is through a loan, there must be
documentation of the value of assets
used as collateral for the loan.

(2) Insufficient contributions include
a promise to contribute capital, an un-
secured note payable to the firm or an
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owner who is not a disadvantaged indi-
vidual, mere participation in a firm'’'s
activities as an employee, or capital-
ization not commensurate with the
value for the firm.

(3) The disadvantaged owners must
enjoy the customary incidents of own-
ership, and share in the risks and be
entitled to the profits and loss com-
mensurate with their ownership inter-
ests, as demonstrated by the substance,
not merely the form, of arrangements.
Any terms or practices that give a non-
disadvantaged individual or firm a pri-
ority or superior right to a firm’s prof-
its, compared to the disadvantaged
owner(s), are grounds for denial.

(4) Debt instruments from financial
institutions or other organizations
that lend funds in the normal course of
their business do not render a firm in-
eligible, even if the debtor's ownership
interest is security for the loan.

Examples to paragraph (c): (i) An individual
pays $100 to acquire a majority interest in a
firm worth $1 million. The individual's con-
tribution to capital would not bec viewed as
substantial.

(ii) A 51% disadvantaged owner and a non-
disadvantaged 49% owner contribute $100 and
$10,000, respectively, to acquire a firm
grossing $1 million. This may be indicative
of a pro forma arrangement that does not
mecet the requircments of (¢c)(1).

(iii) The disadvantaged owner of a DBE ap-
plicant firm spends $250 to file articles of in-
corporation and obtains a $100,000 loan, but
makes only nominal or sporadic payments to
repay the loan. This type of contribution is
not of a continuing nature.

(d) All securities that constitute
ownership of a firm shall be held di-
rectly by disadvantaged persons. Ex-
cept as provided in this paragraph (d),
no securities or assets held in trust, or
by any guardian for a minor, are con-
sidered as held by disadvantaged per-
sons in determining the ownership of a
firm. However, securities or assets held
in trust are regarded as held by a dis-
advantaged individual for purposes of
determining ownership of the firm, if—

(1) The beneficial owner of securities
or assets held in trust is a disadvan-
taged individual, and the trustee is the
same or another such individual; or

(2) The beneficial owner of a trust is
a disadvantaged individual who, rather
than the trustee, exercises effective
control over the management, policy-
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making, and daily operational activi-
ties of the firm. Assets held in a rev-
ocable living trust may be counted
only in the situation where the same
disadvantaged individual is the sole
grantor, beneficiary, and trustee.

(e) The contributions of capital or ex-
pertise by the socially and economi-
cally disadvantaged owners to acquire
their ownership interests must be real
and substantial. Examples of insuffi-
cient contributions include a promise
to contribute capital, an unsecured
note payable to the firm or an owner
who is not a disadvantaged individual,
or mere participation in a firm’'s ac-
tivities as an employee. Debt instru-
ments from financial institutions or
other organizations that lend funds in
the normal course of their business do
not render a firm ineligible, even if the
debtor’s ownership interest is security
for the loan.

(f) The following requirements apply
to situations in which expertise is re-
lied upon as part of a disadvantaged
owner's contribution to acquire owner-
ship:

(1) The owner’s expertise must be—

(i) In a specialized field;

(ii) Of outstanding quality;

(iii) In areas critical to the firm’s op-
erations;

(iv) Indispensable to the firm’s poten-
tial success:

(v) Specific to the type of work the
firm performs; and

(vi) Documented in the records of the
firm. These records must clearly show
the contribution of expertise and its
value to the firm.

(2) The individual whose expertise is
relied upon must have a significant fi-
nancial investment in the firm.

(g) You must always deem as held by
a socially and economically disadvan-
taged individual, for purposes of deter-
mining ownership, all interests in a
business or other assets obtained by
the individual

(1) As the result of a final property
settlement or court order in a divorce
or legal separation, provided that no
term or condition of the agreement or
divorce decree is inconsistent with this
section; or

(2) Through inheritance, or otherwise
because of the death of the former
owner.
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(h)1) You must presume as not being
held by a socially and economically
disadvantaged individual, for purposes
of determining ownership, all interests
in a business or other assets obtained
by the individual as the result of a gift,
or transfer without adequate consider-
ation, from any non-disadvantaged in-
dividual or non-DBE firm who is—

(i) Involved in the same firm for
which the individual is seeking certifi-
cation, or an affiliate of that firm;

(ii) Involved in the same or a similar
line of business; or

(iii) Engaged in an ongoing business
relationship with the firm, or an affil-
iate of the firm, for which the indi-
vidual is seeking certification.

(2) To overcome this presumption and
permit the inlerests or assets to be
counted, the disadvantaged individual
must demonstrate to you, by clear and
convincing evidence, that-

(i) The gift or transfer to the dis-
advantaged individual was made for
reasons other than obtaining certifi-
cation as a DBE; and

(ii) The disadvantaged individual ac-
tually controls the management, pol-
icy, and operations of the firm, not-
withstanding the continuing participa-
tion of a non-disadvantaged individual
who provided the gift or transfer.

(i) You must apply the following
rules in situations in which marital as-
sets form a basis for ownership of a
firm:

(1) When marital assets (other than
the assets of the business in question),
held jointly or as community property
by both spouses, are used to acquire
the ownership interest asserted by one
spouse, you must deem the ownership
interest in the firm to have been ac-
quired by that spouse with his or her
own individual resources, provided that
the other spouse irrevocably renounces
and transfers all rights in the owner-
ship interest in the manner sanctioned
by the laws of the state in which either
spouse or the firm is domiciled. You do
not count a greater portion of joint or
community property assets toward
ownership than state law would recog-
nize as belonging to the socially and
economically disadvantaged owner of
the applicant firm.

(2) A copy of the document legally
transferring and renouncing the other
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spouse’s rights in the jointly owned or
community assets used to acquire an
ownership interest in the firm must be
included as part of the firm's applica-
tion for DBE certification.

(j) You may consider the following
factors in determining the ownership of
a firm. However, you must not regard a
contribution of capital as failing to be
real and substantial, or find a firm in-
eligible, solely because—

(1) A socially and economically dis-
advantaged individual acquired his or
her ownership interest as the result of
a gift, or transfer without adequate
consideration, other than the types set
forth in paragraph (h) of this section;

(2) There is a provision for the co-sig-
nature of a spouse who is not a socially
and economically disadvantaged indi-
vidual on financing agreements, con-
tracts for the purchase or sale of real
o' personal property, bank signature
cards, or other documents; or

(3) Ownership of the firm in question
or its assets is transferred for adequate
consideration from a spouse who is not
a socially and economically disadvan-
taged individual to a spouse who is
such an individual. In this case, you
must give particularly close and care-
ful scrutiny to the ownership and con-
trol of a firm to ensure that it is owned
and controlled, in substance as well as
in form, by a socially and economically
disadvantaged individual.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR
59597, Oct. 2, 2011]

§26.71 What rules govern determina-
tions concerning control?

(a) In determining whether socially
and economically disadvantaged own-
ers control a firm, you must consider
all the facts in the record, viewed as a
whole.

(b) Only an independent business may
be certified as a DBE. An independent
business is onc the viability of which
does not depend on its relationship
with another firm or firms.

(1) In determining whether a poten-
tial DBE is an independent business,
you must scrutinize relationships with
non-DBE firms, in such areas as per-
sonnel, facilities, equipment, financial
and/or bonding support, and other re-
sources.

266



Office of the Secretary of Transportation

(2) You must consider whether
present or recent employer/employee
relationships between the disadvan-
taged owner(s) of the potential DBE
and non-DBE firms or persons associ-
ated with non-DBE firms compromise
the independence of the potential DBE
firm.

(3) You must examine the firm’s rela-
tionships with prime contractors to de-
termine whether a pattern of exclusive
or primary dealings with a prime con-
tractor compromises the independence
of the potential DBE firm.

(4) In comsidering factors related to
the independence of a potential DBE
firm, you must consider the consist-
ency of relationships bhetween the po-
tential DBE and non-DBE firms with
normal industry practice.

(¢) A DBE firm must not be subject
to any formal or informal restrictions
which limit the customary discretion
of the socially and economically dis-
advantaged owners. There can be no re-
strictions through corporate charter
provisions, by-law provisions, con-
tracts or any other formal or informal
devices (e.g., cumulative voting rights,
voting powers attached to different
classes of stock, employment con-
tracts, requirements for concurrence
by non-disadvantaged partners, condi-
tions precedent or subsequent, execu-
tory agreements, voting trusts, restric-
tions on or assignments of voting
rights) that prevent the socially and
economically disadvantaged owners,
without the cooperation or vote of any
non-disadvantaged individual, from
making any business decision of the
firm. This paragraph does not preclude
a spousal co-signature on documents as
provided for in §26.69(j)(2).

(d) The socially and economically
disadvantaged owners must possess the
power to direct or cause the direction
of the management and policies of the
firm and to make day-to-day as well as
long-term decisions on matters of man-
agement, policy and operations.

(1) A disadvantaged owner must hold
the highest officer position in the com-
pany (e.g., chief executive officer or
president).

(2) In a corporation, disadvantaged
owners must control the board of direc-
tors.
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(3) In a partnership, one or more dis-
advantaged owners must serve as gen-
eral partners, with control over all
partnership decisions.

(e) Individuals who are not socially
and economically disadvantaged or im-
mediate family members may be in-
volved in a DBE firm as owners, man-
agers, employees, stockholders, offi-
cers, and/or directors. Such individuals
must not, however possess or exercise
the power to control the firm, or be
disproportionately responsible for the
operation of the firm.

(f) The socially and economically dis-
advantaged owners of the firm may del-
egate various areas of the manage-
ment, policymaking, or daily oper-
ations of the firm to other participants
in the firm, regardless of whether these
participants are socially and economi-
cally disadvantaged individuals. Such
delegations of authority must be rev-
ocable, and the socially and economi-
cally disadvantaged owners must re-
tain the power to hire and fire any per-
son to whom such authority is dele-
gated. The managerial role of the so-
cially and economically disadvantaged
owners in the firm’s overall affairs
must be such that the recipient can
reasonably conclude that the socially
and economically disadvantaged own-
ers actually exercise control over the
firm's operations, management, and
policy.

(g) The socially and economically
disadvantaged owners must have an
overall understanding of, and manage-
rial and technical competence and ex-
perience directly related to, the type of
business in which the firm is engaged
and the firm’'s operations. The socially
and economically disadvantaged own-
ers are not required to have experience
or expertise in every critical area of
the firm’s operations, or to have great-
er experience or expertise in a given
field than managers or key employees.
The socially and economically dis-
advantaged owners must have the abil-
ity to intelligently and critically
evaluate information presented by
other participants in the firm’s activi-
ties and to use this information to
make independent decisions concerning
the firm's daily operations, manage-
ment, and policymaking. Generally,
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expertise limited to office manage-
ment, administration, or bookkeeping
functions unrelated to the principal
business activities of the firm is insuf-
ficient to demonstrate control.

(h) If state or local law requires the
persons to have a particular license or
other credential in order to own and/or
control a certain type of firm, then the
socially and economically disadvan-
taged persons who own and control a
potential DBE firm of that type must
possess the required license or creden-
tial. If state or local law does not re-
guire such a person to have such a li-
cense or credential to own and/or con-
trol a firm, you must not deny certifi-
cation solely on the ground that the
person lacks the license or credential.
However, you may take into account
the absence of the license or credential
as one factor in determining whether

the socially and economically dis-
advantaged owners actually control
the firm.

(iX1) You may consider differences in
remuneration between the socially and
economically disadvantaged owners
and other participants in the firm in
determining whether to certify a firm
as a DBE. Such consideration shall be
in the context of the duties of the per-
sons involved, normal industry prac-
tices, the firm’s policy and practice
concerning reinvestment of income,
and any other explanations for the dit-
ferences proffered by the firm. You
may determine that a firm is con-
trolled by its socially and economi-
cally disadvantaged owner although
that owner’'s remuneration is lower
than that of some other participants in
the firm.

(2) In a case where a non-disadvan-
taged individual formerly controlled
the firm, and a socially and economi-
cally disadvantaged individual now
controls it, you may consider a dif-
ference between the remuneration of
the former and current controller of
the firm as a factor in determining who
controls the firm, particularly when
the non-disadvantaged individual re-
mains involved with the firm and con-
tinues to receive greater compensation
than the disadvantaged individual.

(j) In order to be viewed as control-
ling a firm, a socially and economi-
cally disadvantaged owner cannot en-
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gage in outside employment or other
business interests that conflict with
the management of the firm or prevent
the individual from devoting sufficient
time and attention to the affairs of the
firm to control its activities. For ex-
ample, absentee ownership of a busi-
ness and part-time work in a full-time
firm are not viewed as constituting
control. However, an individual could
be viewed as controlling a part-time
business that operates only on eve-
nings and/or weekends, if the indi-
vidual controls it all the time it is op-
erating.

(k)(1) A socially and economically
disadvantaged individual may control
a firm even though one or more of the
individual’'s immediate family mem-
bers (who themselves are not socially
and economically disadvantaged indi-
viduals) participate in the firm as a
manager, employee, owner, or in an-
other capacity. BExcept as otherwise
provided in this paragraph, you must
make a judgment about the control the
socially and economically disadvan-
taged owner exercises vis-a-vis other
persons involved in the business as you
do in other situations, without regard
to whether or not the other persons are
immediate family members.

(2) If you cannot determine that the
socially and economically disadvan-
taged owners—as distinct from the
family as a whole—control the firm,
then the socially and economically dis-
advantaged owners have failed to carry
their burden of proof concerning con-
trol, even though they may participate
significantly in the firm's activities.

(1) Where a firm was formerly owned
and/or controlled by a non-disadvan-
taged individual (whether or not an im-
mediate family member), ownership
and/or control were transferred to a so-
cially and economically disadvantaged
individual, and the nondisadvantaged
individual remains involved with the
firm in any capacity, there is a rebut-
table presumption of control by the
non-disadvantaged individual unless
the disadvantaged individual now own-
ing the firm demonstrates to you, by
clear and convincing evidence, that:

(1) The transfer of ownership andor
control to the disadvantaged individual
was made for reasons other than ob-
taining certification as a DBE; and
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(2) The disadvantaged individual ac-
tually controls the management, pol-
icy, and operations of the firm, not-
withstanding the continuing participa-
tion of a nondisadvantaged individual
who formerly owned and/or controlled
the firm.

(m) In determining whether a firm is
controlled by its socially and economi-
cally disadvantaged owners, you may
consider whether the firm owns equip-
ment necessary to perform its work.
However, you must not determine that
a firm is not controlled by socially and
economically disadvantaged individ-
nals solely because the firm leases,
rather than owns, such equipment,
where leasing equipment is a normal
industry practice and the lease does
not involve a relationship with a prime
contractor or other party that com-
promises the independence of the firm.

(n) You must grant certification to a
firm only for specific types of work in
which the socially and economically
disadvantaged owners have the ability
to control the firm. To become cer-
tified in an additional type of work,
the firm need demonstrate to you only
that its socially and economically dis-
advantaged owners are able to control
the firm with respect to that type of
work. You must not require that the
firm be recertified or submit a new ap-
plication for certification, but you
must verify the disadvantaged owner’s
control of the firm in the additional
type of work.

(1) The types of work a firm can per-
form (whether on initial certification
or when a new type of work is added)
must be described in terms of the most
specific available NAICS code for that
type of work. If you choose, you may
also, in addition to applying the appro-
priate NAICS code, apply a descriptor
from a classification scheme of equiva-
lent detail and specificity. A correct
NAICS code is one that describes, as
specifically as possible, the principal
goods or services which the firm would
provide to DOT recipients. Multiple
NAICS codes may be assigned where
appropriate. Program  participants
must rely on, and not depart from, the
plain meaning of NAICS code descrip-
tions in determining the scope of a
firm’s certification. If your Directory
does not list types of work for any firm
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in a manner consistent with this para-
graph (a)1), yvou must update the Di-
rectory entry for that firm to meet the
requirements of this paragraph (a)(l)
by August 28, 2011.

(2) Firms and recipients must check
carefully to make sure that the NAICS
codes cited in a certification are kept
up-to-date and accurately reflect work
which the UCP has determined the
firm’'’s owners can control. The firm
bears the burden of providing detailed
company information the -certifying
agency needs to make an appropriate
NAICS code designation.

(3) If a firm believes that there is not
a NAICS code that fully or clearly de-
scribes the type(s) of work in which it
is seeking to be certified as a DBE, the
firm may request that the certifying
agency, in its certification documenta-
tion, supplement the assigned NAICS
code(s) with a clear, specific, and de-
tailed narrative description of the type
of work in which the firm is certified.
A vague, general, or confusing descrip-
tion is not sufficient for this purpose,
and recipients should not rely on such
a description in determining whether a
firm's participation can be counted to-
ward DBE goals.

(4) A certifier is not precluded from
changing a certification classification
or description if there is a factual basis
in the record. However, certifiers must
not make after-the-fact statements
about the scope of a certification, not
supported by evidence in the record of
the certification action.

(0) A business operating under a fran-
chise or license agreement may be cer-
tified if it meets the standards in this
subpart and the franchiser or licenser
is not affiliated with the franchisee or
licensee. In determining whether affili-
ation exists, you should generally not
consider the restraints relating to
standardized quality, advertising, ac-
counting format, and other provisions
imposed on the franchisee or licensee
by the franchise agreement or license,
provided that the franchisee or licensee
has the right to profit from its efforts
and bears the risk of loss commensu-
rate with ownership. Alternatively,
even though a franchisee or licensee
may not be controlled by virtue of such
provisions in the franchise agreement
or license, affiliation could arise
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through other means, such as common
management or excessive restrictions
on the sale or transfer of the franchise
interest or license.

(p) In order for a partnership to be
controlled by socially and economi-
cally disadvantaged individuals, any
non-disadvantaged partners must not
have the power, without the specific
written concurrence of the socially and
economically disadvantaged partner(s),
to contractually bind the partnership
or subject the partnership to contract
or tort liability.

(@) The socially and economically
disadvantaged individuals controlling a
firm may use an employee leasing com-
pany. The use of such a company does
not preclude the socially and economi-
cally disadvantaged individuals from
controlling their firm if they continue
to maintain an employer-employee re-
lationship with the leased employees.
This includes being responsible for hir-
ing, firing, training, assigning, and
otherwise controlling the on-the-job
activities of the employees, as well as
ultimate responsibility for wage and
tax obligations related to the employ-
ees.

|61 FR 5126, Fcb. 2, 1999, as amended at 76 FR
5099, Jan. 28, 2011; 79 FR 59597, Oct. 2, 2014}

§26.73 What are other rules affecting
certification?

(a)(1) Consideration of whether a firm
performs a commercially useful func-
tion or is a regular dealer pertains
solely to counting toward DBE goals
the participation of firms that have al-
ready been certified as DBEs. Except as
provided in paragraph (a)(2) of this sec-
tion, you must not consider commer-
cially useful function issues in any way
in making decisions about whether to
certify a firm as a DBE.

(2) You may consider, in making cer-
tification decisions, whether a firm has
exhibited a pattern of conduct indi-
cating its involvement in attempts to
evade or subvert the intent or require-
ments of the DBE program.

(bX1) You must evaluate the eligi-
bility of a firm on the basis of present
circumstances. You must not refuse to
certify a firm based solely on historical
information indicating a lack of owner-
ship or control of the firm by socially
and economically disadvantaged indi-
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viduals at some time in the past, if the
firm currently meets the ownership
and control standards of this part.

(2) You must not refuse to certify a
firm solely on the basis that it is a
newly formed firm, has not completed
projects or contracts at the time of its
application, has not yet realized profits
from its activities, or has not dem-
onstrated a potential for success. If the
firm meets disadvantaged, size, owner-
ship, and control requirements of this
Part, the firm is eligible for certifi-
cation.

(¢) DBE firms and firms seeking DBE
certification shall cooperate fully with
your requests (and DOT requests) for
information relevant to the certifi-
cation process. Failure or refusal to
provide such information is a ground
for a denial or removal of certification.

(d) Only firms organized for profit
may be eligible DBEs. Not-for-profit
organizations, even though controlled
by socially and economically disadvan-
taged individuals, are not cligible to be
certified as DBEs.

(e) An eligible DBE firm must be
owned by individuals who are socially
and economically disadvantaged. Ex-
cept as provided in this paragraph, a
firm that is not owned by such individ-
uals, but instead is owned by another
firm—even a DBE firm—cannot be an
eligible DBE.

(1) If socially and economically dis-
advantaged individuals own and con-
trol a firm through a parent or holding
company, established for tax, capital-
ization or other purposes consistent
with industry practice, and the parent
or holding company in turn owns and
controls an operating subsidiary, you
may certify the subsidiary if it other-
wise meets all requirements of this
subpart. In this situation, the indi-
vidual owners and controllers of the
parent or holding company are deemed
to control the subsidiary through the
parent or holding company.

(2) You may certify such a subsidiary
only if there is cumulatively 51 percent
ownership of the subsidiary by socially
and economically disadvantaged indi-
viduals. The following examples illus-
trate how this cumulative ownership
provision works:

Erample 1: Socially and economically dis-
advantaged individuals own 100 percent of a
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holding company, which has a wholly-owned
subsidiary. The subsidiary may be certified,
if it meets all other requirements.

Example 2: Disadvantaged individuals own
100 percent of the holding company, which
owns 51 percent of a subsidiary. The sub-
sidiary may be certified, if all other require-
ments are met.

Example 3: Disadvantaged individuals own
80 percent of the holding company, which in
turn owns 70 percent of a subsidiary. In this
case, the cumulative ownership of the sub-
sidiary by disadvantaged individuals is 56
percent (80 percent of the 70 percent). This is
more than 51 percent, so you may certify the
subsidiary, if all other requirements are met.

Erxample 4: Same as Example 2 or 3, but
someone other than the socially and eco-
nomically disadvantaged owners of the par-
ent or holding company controls the sub-
sidiary. Even though the subsidiary is owned
by disadvantaged individuals, through the
holding or parent company, you cannot cer-
tify it because it fails to meet control re-
quirements.

Erample 5: Disadvantaged individuals own
60 percent of the holding company, which in
turn owns 51 percent of a subsidiary. In this
case, the cumulative ownership of the sub-
sidiary by disadvantaged individuals is about
31 percent. This is less than 51 percent, so
you cannot certify the subsidiary.

Erample 6: The holding company, in addi-
tion to the subsidiary seeking certification,
owns scveral other companies. The combined
gross receipts of the holding companies and
its subsidiaries are greater than the size
standard for the subsidiary seeking certifi-
cation and/or the gross receipts cap of
§26.65(b). Under the rules concerning affili-
ation, the subsidiary fails to meet the size
standard and cannot be certified.

(f) Recognition of a business as a sep-
arate entity for tax or corporate pur-
poses is not necessarily sufficient to
demonstrate that a firm is an inde-
pendent business, owned and controlled
by socially and economically disadvan-
taged individuals.

(g) You must not require a DBE firm
to be prequalified as a condition for
certification.

(h) A firm that is owned by an Indian
tribe or Native Hawaiian organization,
rather than by Indians or Native Ha-
waiians as individuals, may be eligible
for certification. Such a firm must
meet the size standards of §26.65. Such
a firm must be controlled by socially
and economically disadvantaged indi-
viduals, as provided in §26.71.

(i) The following special rules apply
to the certification of firms related to
Alaska Native Corporations (ANCs).
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(1) Notwithstanding any other provi-
sions of this subpart, a direct or indi-
rect subsidiary corporation, joint ven-
ture, or partnership entity of an ANC is
eligible for certification as a DBE if it
meets all of the following require-
ments:

(i) The Settlement Common Stock of
the underlying ANC and other stock of
the ANC held by holders of the Settle-
ment Common Stock and by Natives
and descendents of Natives represents a
majority of both the total equity of the
ANC and the total voting power of the
corporation for purposes of electing di-
rectors;

(ii) The shares of stock or other units
of common ownership interest in the
subsidiary, joint venture, or partner-
ship entity held by the ANC and by
holders of its Settlement Common
Stock represent a majority of both the
total equity of the entity and the total
voting power of the entity for the pur-
pose of electing directors, the general
partner, or principal officers; and

(iii) The subsidiary, joint venture, or
partnership entity has been certified
by the Small Business Administration
under the 8(a) or small disadvantaged
business program.

(2) As a recipient to whom an ANC-
related entity applies for certification,
yvou do not use the DOT uniform appli-
cation form (see Appendix F of this
part). You must obtain from the firm
documentation sufficient to dem-
onstrate that entity meets the require-
ments of paragraph (i)(1) of this sec-
tion. You must also obtain sufficient
information about the firm to allow
you to administer your program (e.g.,
information that would appear in your
DBE Directory).

(3) If an ANC-related firm does not
meet all the conditions of paragraph
(1)(1) of this section, then it must meet
the requirements of paragraph (h) of
this section in order to be certified, on
the same basis as firms owned by In-
dian Tribes or Native Hawaiian Organi-
zations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35555, June 16, 2003; 76 F'R 5099, Jan. 28, 2011;
79 FR 59598, Oct. 2, 2014]
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Subpart E—Certification
Procedures

§26.81 What are the requirements for
Unified Certification Programs?

(a) You and all other DOT recipients
in your state must participate in a
Unified Certification Program (UCP).

(1) Within three years of March 4,
1999, you and the other recipients in
your state must sign an agreement es-
tablishing the UCP for that state and
submit the agreement to the Secretary
for approval. The Secretary may, on
the basis of extenuating circumstances
shown by the recipients in the state,
extend this deadline for no more than
one additional year.

(2) The agreement must provide for
the establishment of a UCP meeting all
the requirements of this section. The
agreement must specify that the UCP
will follow all certification procedures
and standards of this part, on the same
basis as recipients; that the UCP shall
cooperate fully with oversight, review,
and monitoring activities of DOT and
its operating administrations; and that
the UCP shall implement DOT direc-
tives and guidance concerning certifi-
cation matters. The agreement shall
also commit recipients to ensuring
that the UCP has sufficient resources
and expertise to carry out the require-
ments of this part. The agreement
shall include an implementation sched-
ule ensuring that the UCP is fully oper-
ational no later than 18 months fol-
lowing the approval of the agreement
by the Secretary.

(3) Subject to approval by the Sec-
retary, the UCP in each state may take
any form acceptable to the recipients
in that state.

(4) The Secretary shall review the
UCP and approve it, disapprove it, or
remand it to the recipients in the state
forr revisions. A complete agreement
which is not disapproved or remanded
within 180 days of its receipt is deemed
to be accepted.

(5) If you and the other recipients in
your state fail to meet the deadlines
set forth in this paragraph (a), you
shall have the opportunity to make an
explanation to the Secretary why a
deadline could not be met and why
meeting the deadline was beyond your
control. If you fail to make such an ex-
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planation, or the explanation does not
justify the failure to meet the dead-
line, the Secretary shall direct you to
complete the required action by a date
certain. If you and the other recipients
fail to carry out this direction in a
timely manner, you are collectively in
noncompliance with this part.

(b) The UCP shall make all certifi-
cation decisions on behalf of all DOT
recipients in the state with respect to
participation in the DOT DBE Pro-
gram.

(1) Certification decisions by the UCP
shall be binding on all DOT recipients
within the state.

(2) The UCP shall provide ‘‘one-stop
shopping™ to applicants for certifi-
cation, such that an applicant is re-
quired to apply only once for a DBE
certification that will be honored by
all recipients in the state.

(3) All obligations of recipients with
respect to certification and non-
discrimination must be carried out by
UCPs, and recipients may use only
UCPs that comply with the certifi-
cation and nondiscrimination require-
ments of this part.

(c) All certifications by UCPs shall
be pre-certifications; i.e., certifications
that have been made final before the
due date for bids or offers on a contract
on which a firm seeks to participate as
a DBE.

(d) A UCP is not required to process
an application for certification from a
firm having its principal place of busi-
ness outside the state if the firm is not
certified by the UCP in the state in
which it maintains its principal place
of business. The ‘“home state’” UCP
shall share its information and docu-
ments concerning the firm with other
UCPs that are considering the firm’s
application.

(e) Subject to DOT approval as pro-
vided in this section, the recipients in
two or more states may form a re-
gional UCP. UCPs may also enter into
written reciprocity agreements with
other UCPs. Such an agreement shall
outline the specific responsibilities of
each participant. A UCP may accept
the certification of any other UCP or
DOT recipient.

(f) Pending the establishment of
UCPs meeting the requirements of this
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section, you may enter into agree-
ments with other recipients, on a re-
gional or inter-jurisdictional basis, to
perform certification functions re-
quired by this part. You may also grant
reciprocity to other recipient’s certifi-
cation decisions.

(g) Bach UCP shall maintain a uni-
fied DBE directory containing, for all
firms certified by the UCP (including
those from other states certified under
the provisions of this part), the infor-
mation required by §26.31. The UCP
shall make the directory available to
the public electronically, on the inter-
net, as well as in print. The UCP shall
update the electronic version of the di-
rectory by including additions, dele-
tions, and other changes as soon as
they are made and shall revise the
print version of the Directory at least
once a year.

(h) Except as otherwise specified in
this section, all provisions of this sub-
part and subpart D of this part per-
taining to recipients also apply to
UCPs.

{64 FR 5126, Fcb. 2. 1999, as amended at 76 FR
5100, Jan. 28, 2011]

§26.83 What procedures do recipients
follow in making certification deci-
sions?

(a) You must ensure that only firms
certified as eligible DBEs under this
section participate as DBEs in your
program.

(b) You must determine the eligi-
bility of firms as DBEs consistent with
the standards of subpart D of this part.
When a UCP is formed, the UCP must
meet all the requirements of subpart D
of this part and this subpart that re-
cipients are required to meet.

(c)(1) You must take all the following
steps in determining whether a DBE
firm meets the standards of subpart D
of this part:

(i) Perform an on-site visit to the
firm’s principal place of business. You
must interview the principal officers
and review their résumés and/or work
histories. You may interview key per-
sonnel of the firm if necessary. You
must also perform an on-site visit to
job sites if there are such sites on
which the firm is working at the time
of the eligibility investigation in your
jurisdiction or local area. You may
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rely upon the site visit report of any
other recipient with respect to a firm
applying for certification;

(i) Analyze documentation related to
the legal structure, ownership, and
control of the applicant firm. This in-
cludes, but is not limited to, Articles of
Incorporation/Organization; corporate
by-laws or operating agreements; orga-
nizational, annual and board/member
meeting records; stock ledgers and cer-
tificates; and State-issued Certificates
of Good Standing

(iii) Analyze the bonding and finan-
cial capacity of the firm; lease and
loan agreements; bank account signa-
ture cards;

(iv) Determine the work history of
the firm, including contracts it has re-
ceived, work it has completed; and pay-
roll records;

(v) Obtain a statement from the firm
of the type of work it prefers to per-
form as part of the DBE program and
its preferred locations for performing
the work, if any.

(vi) Obtain or compile a list of the
equipment owned by or available to the
firm and the licenses the firm and its
key personnel possess to perform the
work it seeks to do as part of the DBE
program;

(vii) Obtain complete Federal income
tax returns (or requests for extensions)
filed by the firm, its affiliates, and the
socially and economically disadvan-
taged owners for the last 3 years. A
complete return includes all forms,
schedules, and statements filed with
the Internal Revenue Service.

(viii) Require potential DBEs to com-
plete and submit an appropriate appli-
cation form, except as otherwise pro-
vided in §26.85 of this part.

(2) You must use the application
form provided in Appendix F to this
part without change or revision. How-
ever, you may provide in your DBE
program, with the written approval of
the concerned operating administra-
tion, for supplementing the form by re-
questing specified additional informa-
tion not inconsistent with this part.

(3) You must make sure that the ap-
plicant attests to the accuracy and
truthfulness of the information on the
application form. This shall be done ei-
ther in the form of an affidavit sworn
to by the applicant before a person who
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is authorized by State law to admin-
ister oaths or in the form of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States.

(4) You must review all information
on the form prior to making a decision
about the eligibility of the firm. You
may request clarification of informa-
tion contained in the application at
any time in the application process.

(d) When another recipient, in con-
nection with its consideration of the
eligibility of a firm, makes a written
request for certification information
you have obtained about that firm
(e.g., including application materials
or the report of a site visit, if you have
made one to the firm), you must
promptly make Lhe information avail-
able to the other recipient.

(e) [Reserved]

(f) Subject to the approval of the con-
cerned operating administration as
part of your DBE program. you may
impose a reasonable application fee for
certification. Fee wailvers shall be
made in appropriate cases.

(g) You must safeguard from disclo-
sure to unauthorized persons informa-
tion gathered as part of the certifi-
cation process that may reasonably be
regarded as proprietary or other con-
fidential business information, con-
sistent with applicable Federal, state,
and local law.

(h)(1) Once you have certified a DBE,
it shall remain certified until and un-
less you have removed its certification,
in whole or in part, through the proce-
dures of §26.87 of this part, except as
provided in §26.67(b)(1) of this part.

(2) You may not require DBEs to re-
apply for certification or undergo a re-
certification process. However, you
may conduct a certification review of a
certified DBE firm, including a new on-
site review, if appropriate in light of
changed circumstances (e.g., of the
kind requiring notice under paragraph
(i) of this section or relating to suspen-
sion of certification under §26.88), a
complaint, or other information con-
cerning the firm's eligibility. If infor-
mation comes to your attention that
leads you to question the firm's eligi-
bility, you may conduct an on-site re-
view on an unannounced basis, at the
firm’'s offices and job sites.
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(i) If you are a DBE, you must inform
the recipient or UCP in writing of any
change in circumstances affecting your
ability to meet size, disadvantaged sta-
tus, ownership, or control require-
ments of this part or any material
change in the information provided in
your application form.

(1) Changes in management responsi-
bility among members of a limited li-
ability company are covered by this re-
quircment.

(2) You must attach supporting docu-
mentation describing in detail the na-
ture of such changes.

(3) The notice must take the form of
an affidavit sworn to by the applicant
before a person who is authorized by
state law to administer oaths or of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States. You must provide the
written notification within 30 days of
the occurrence of the change. If you
fail to make timely notification of
such a change, you will be deemed to
have failed to cooperate under
§26.109(c).

(j) If you are a DBE, you must pro-
vide to the recipient, every year on the
anniversary of the date of your certifi-
cation, an affidavit sworn to by the
firm's owners before a person who is
authorized by State law to administer
oaths or an unsworn declaration exe-
cuted under penalty of perjury of the
laws of the United States. This affi-
davit must affirm that there have been
no changes in the firm's circumstances
affecting its ability to meet size, dis-
advantaged status, ownership, or con-
trol requirements of this part or any
material changes in the information
provided in its application form, except
for changes about which you have noti-
fied the recipient under paragraph (i)
of this section. The affidavit shall spe-
cifically affirm that your firm con-
tinues to meet SBA business size cri-
teria and the overall gross receipts cap
of this part, documenting this affirma-
tion with supporting documentation of
your firm’s size and gross receipts (e.g.,
submission of Federal tax returns). If
you fail to provide this affidavit in a
timely manner, you will be deemed to
have failed to cooperate under
§26.109(c).
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(k) If you are a recipient, you must
make decisions on applications for cer-
tification within 90 days of receiving
from the applicant firm all information
required under this part. You may ex-
tend this time period once, for no more
than an additional 60 days, upon writ-
ten notice to the firm, explaining fully
and specifically the reasons for the ex-
tension. You may establish a different
time frame in your DBE program, upon
a showing that this time frame is not
feasible, and subject to the approval of
the concerned operating administra-
tion. Your failure to make a decision
by the applicable deadline under this
paragraph is deemed a constructive de-
nial of the application, on the basis of
which the firm may appeal to DOT
under §26.89.

(1) As a recipient or UCP, you must
advise each applicant within 30 days
from your receipt of the application
whether the application is complete
and suitable for evaluation and, if not,
what additional information or action
is required.

(m) Except as otherwise provided in
this paragraph, if an applicant for DBE
certification withdraws its application
before you have issued a decision on
the application, the applicant can re-
submit the application at any time. As
a recipient or UCP, you may not apply
the waiting period provided under
§26.86(c) of this part before allowing
the applicant to resubmit its applica-
tion. However, you may place the re-
application at the “‘end of the line,” be-
hind other applications that have been
made since the firm’s previous applica-
tion was withdrawn. You may also
apply the waiting period provided
under §26.86(c) of this part to a firm
that has established a pattern of fre-
quently withdrawing applications be-
fore you make a decision.

[64 FR 5126, Feb. 2. 1999, as amended at 68 FR
35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011;
79 FR 59598, Oct. 2, 2014]

§26.85 Interstate certification.

(a) This section applies with respect
to any firm that is currently certified
in its home state.

(b) When a firm currently certified in
its home state (*State A’’) applies to
another State (‘State B'") for DBE cer-
tification, State B may, at its discre-
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tion, accept State A’s certification and
certify the firm, without further proce-
dures.

(1) To obtain certification in this
manner, the firm must provide to State
B a copy of its certification notice
from State A.

(2) Before certifying the firm, State B
must confirm that the firm has a cur-
rent valid certification from State A.
State B can do so by reviewing State
A’s electronic directory or obtaining
written confirmation from State A.

(c) In any situation in which State B
chooses not to accept State A’'s certifi-
cation of a firm as provided in para-
graph (b) of this section, as the appli-
cant firm you must provide the infor-
mation in paragraphs (¢)(1) through (4)
of this section to State B.

(1) You must provide to State B a
complete copy of the application form,
all supporting documents, and any
other information you have submitted
to State A or any other state related to
your firm’s certification. This includes
affidavits of no change (see §26.83(j))
and any notices of changes (see
§26.83(i)) that you have submitted to
State A, as well as any correspondence
you have had with State A’s UCP or
any other recipient concerning your
application or status as a DBE firm.

(2) You must also provide to State B
any notices or correspondence from
states other than State A relating to
your status as an applicant or certified
DBE in those states. For example, if
you have been denied certification or
decertified in State C, or subject to a
decertification action there, you must
inform State B of this fact and provide
all documentation concerning this ac-
tion to State B.

(3) If you have filed a certification
appeal with DOT (see §26.89), you must
inform State B of the fact and provide
your letter of appeal and DOT's re-
sponse to State B.

(4) You must submit an affidavit
sworn to by the firm’'s owners before a
person who is authorized by State law
to administer oaths or an unsworn dec-
laration executed under penalty of per-
jury of the laws of the United States.

(i) This affidavit must affirm that
you have submitted all the information
required by 49 CFR 26.85(c) and the in-
formation is complete and, in the case
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of the information required by
§26.85(c)(1), is an identical copy of the
information submitted to State A.

(ii) If the on-site report from State A
supporting your certification in State
A is more than three years old, as of
the date of your application to State B,
State B may require that your affi-
davit also affirm that the facts in the
on-site report remain true and correct.

(d) As State B, when you receive
from an applicant firm all the informa-
tion required by paragraph (c) of this
section, you must take the following
actions:

(1) Within seven days contact State A
and request a copy of the site visit re-
view report for the firm (see
§26.83(c)(1)), any updates to the site
visit review, and any evaluation of the
firm based on the site visit. As State A,
you must transmit this information to
State B within seven days of receiving
the request. A pattern by State B of
not making such requests in a timely
manner or by ~State A’ or any other
State of not complying with such re-
quests in a timely manner is nomn-
compliance with this Part.

(2) Determine whether there is good
cause to believe that State A’s certifi-
cation of the firm is erroneous or
should not apply in your State. Rea-
sons forr making such a determination
may include the following:

(i) Evidence that State A's certifi-
cation was obtained by fraud;

(ii) New information, not available to
State A at the time of its certification,
showing that the firm does not meet
all eligibility criteria;

(iii) State A’s certification was factu-
ally erroneous or was inconsistent with
the requirements of this part;

(iv) The State law of State B requires
a result different from that of the
State law of State A.

(v) The information provided by the
applicant firm did not meet the re-
quirements of paragraph (c) of this sec-
tion.

(3) If, as State B, unless you have de-
termined that there is good cause to
believe that State A’s certification is
erroneous or should not apply in your
State, you must, no later than 60 days
from the date on which you received
from the applicant firm all the infor-
mation required by paragraph (c¢) of
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this section, send to the applicant firm
a notice that it is certified and place
the firm on your directory of certified
firms.

4) If, as State B, you have deter-
mined that there is good cause to be-
lieve that State A’s certification is er-
roneous or should not apply in your
State, you must, no later than 60 days
from the date on which you received
from the applicant firm all the infor-
mation required by paragraph (c) of
this section, send to the applicant firm
a notice stating the reasons for your
determination.

(i) This notice must state with par-
ticularity the specific reasons why
State B believes that the firm does not
meet the requirements of this Part for
DBE eligibility and must offer the firm
an opportunity to respond to State B
with respect to these reasons.

(ii) The firm may elect to respond in
writing, to request an in-person meet-
ing with State B’s decision maker to
discuss State B’s objections to the
firm's eligibility, or bolh. If the firm
requests a meeting, as State B you
must schedule the meeting to take
place within 30 days of receiving the
firm’'s request.

(iiiy The firm bears the burden of
demonstrating, by a preponderance of
evidence, that it meets the require-
ments of this Part with respect to the
particularized issues raised by State
B’s notice. The firm is not otherwise
responsible for further demonstrating
its eligibility to State B.

(iv) The decision maker for Stale B
must be an individual who is thor-
oughly familiar with the provisions of
this Part concerning certification.

(v) State B must issue a written deci-
sion within 30 days of the receipt of the
written response from the firm or the
meeting with the decision maker,
whichever is later.

(vi) The firm’s application for certifi-
cation is stayed pending the outcome
of this process.

(vii) A decision under this paragraph
(d)(4) may be appealed to the Depart-
mental Office of Civil Rights under
s§26.89 of this part.

(e) As State B, if you have not re-
ceived from State A a copy of the site
visit review report by a date 14 days
after you have made a timely request

276



Office of the Secretary of Transportation

for it, you may hold action required by
paragraphs (d)(2) through (4) of this
section in abeyance pending receipt of
the site visit review report. In this
event, you must, no later than 30 days
from the date on which you received
from an applicant firm all the informa-
tion required by paragraph (c) of this
section, notify the firm in writing of
the delay in the process and the reason
for it.

(£)(1) As a UCP, when you deny a
firm’s application, reject the applica-
tion of a firm certified in State A or
any other State in which the firm is
certified, through the procedures of
paragraph (d)(4) of this section, or de-
certify a firm, in whole or in part, you
must make an entry in the Department
of Transportation Office of Civil
Rights’ (DOCR’s) Ineligibility Deter-
mination Online Database. You must
enter the following information:

(i) The name of the firm;

(ii) The name(s) of the
owner(s);

(iii) The type and date of the action;

(iv) The reason for the action.

(2) As a UCP, you must check the
DOCR Web site at least once every
month to determine whether any firm
that is applying to you for certification
or that you have already certified is on
the list.

(3) For any such firm that is on the
list, you must promptly request a copy
of the listed decision from the UCP
that made it. As the UCP receiving
such a request, you must provide a
copy of the decision to the requesting
UCP within 7 days of receiving the re-
quest. As the UCP receiving the deci-
sion, you must then consider the infor-
mation in the decision in determining
what, if any, action to take with re-
spect to the certified DBE firm or ap-
plicant.

(2) You must implement the require-
ments of this section beginning Janu-
ary 1, 2012.

[76 FR 5100, Jan. 28, 2011]

firm’s

§26.86 What rules govern recipients’
denials of initial requests for cer-
tification?

(a) When you deny a request by a
firm, which is not currently certified
with you, to be certified as a DBE, you
must provide the firm a written expla-
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nation of the reasons for the denial,
specifically referencing the evidence in
the record that supports each reason
for the denial. All documents and other
information on which the denial is
based must be made available to the
applicant, on request.

(b) [Reserved]

(¢) When a firm is denied certifi-
cation, you must establish a time pe-
riod of no more than twelve months
that must elapse before the firm may
reapply to the recipient for certifi-
cation. You may provide, in your DBE
program, subject to approval by the
concerned operating administration, a
shorter waiting period for reapplica-
tion. The time period for reapplication
begins to run on the date the expla-
nation required by paragraph (a) of this
section is received by the firm. An ap-
plicant’s appeal of your decision to the
Department pursuant to §26.89 does not
extend this period.

(d) When you make an administra-
tively final denial of certification con-
cerning a firm, the firm may appeal the
denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Rcdesignated and
amended at 68 FR 35555, June 16, 2003; 79 FR
59598, Oct. 2, 2014]

§26.87 What procedures does a recipi-
ent use to remove a DBE’s eligi-
bility?

(a) Ineligibility complaints. (1) Any per-
son may file with you a written com-
plaint alleging that a currently-cer-
tified firm is ineligible and specifying
the alleged reasons why the firm is in-
eligible. You are not required to accept
a general allegation that a firm is in-
eligible or an anonymous complaint.
The complaint may include any infor-
mation or arguments supporting the
complainant’s assertion that the firm
is ineligible and should not continue to
be certified. Confidentiality of com-
plainants’ identities must be protected
as provided in §26.109(b).

(2) You must review your records
concerning the firm, any material pro-
vided by the firm and the complainant,
and other available information. You
may request additional information
from the firm or conduct any other in-
vestigation that you deem necessary.

(3) If you determine, based on this re-
view, that there is reasonable cause to
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believe that the firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. If you deter-
mine that such reasonable cause does
not exist, you must notify the com-
plainant and the firm in writing of this
determination and the reasons for it.
All statements of reasons for findings
on the issue of reasonable cause must
specifically reference the evidence in
the record on which each reason is
based.

(b) Recipient-initiated proceedings. If,
based on notification by the firm of a
change in its circumstances or other
information that comes to your atten-
tion, you determine that there is rea-
sonable cause Lo believe that a cur
rently certified firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. The statement
of reasons for the finding of reasonable
cause must specifically reference the
evidence in the record on which each
reason is based.

(¢) DOT directive to initiate proceeding.
(1) If the concerned operating adminis-
tration determines that information in
your certification records, or other in-
formation available to the concerned
operating administration, provides rea-
sonable cause to believe that a firm
you certified does not meet the eligi-
bility criteria of this part, the con-
cerned operating administration may
direct you to initiate a proceeding to
remove the firm’s certification.

(2) The concerned operating adminis-
tration must provide you and the firm
a notice setting forth the reasons for
the directive, including any relevant
documentation or other information.

(3) You must immediately commence
and prosecute a proceeding to remove
eligibility as provided by paragraph (b)
of this section.

(d) Hearing. When you notify a firm
that there is reasonable cause to re-
move its eligibility, as provided in
paragraph (a), (b), or (¢) of this section,
you must give the firm an opportunity
for an informal hearing, at which the
firm may respond to the reasons for
the proposal to remove its eligibility in
person and provide information and ar-
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guments concerning why it should re-
main certified.

(1) In such a proceeding, you bear the
burden of proving, by a preponderance
of the evidence, that the firm does not
meet the certification standards of this
part.

(2) You must maintain a complete
record of the hearing, by any means ac-
ceptable under state law for the reten-
tion of a verbatim record of an admin-
istrative hearing. If there is an appeal
to DOT under §26.89, you must provide
a transcript of the hearing to DOT and,
on request, to the firm. You must re-
tain the original record of the hearing.
You may charge the firm only for the
cost of copying the record.

(3) The firm may elect to present in-
formation and arguments in writing,
without going to a hearing. In such a
sitnation, you bear the same burden of
proving, by a preponderance of the evi-
dence, that the firm docs not meet the
certification standards, as yvou would
during a hearing.

(e) Separation of functions. You must
ensure that the decision in a pro-
ceeding to remove a firm's eligibility is
made by an office and personnel that
did not take part in actions leading to
or seeking to implement the proposal
to remove the firm's eligibility and are
not subject, with respect to the matter,
to direction from the office or per-
sonnel who did take part in these ac-
tions.

(1) Your method of implementing this
requirement must be made part of your
DBE program.

(2) The decisionmaker must be an in-
dividual who is knowledgeable about
the certification requirements of your
DBE program and this part.

(3) Before a UCP is operational in its
state, a small airport or small transit
authority (i.e.. an airport or transit au-
thority serving an area with less than
250,000 population) is required to meet
this requirement only to the extent
feasible.

(f) Grounds for decision. You may base
a decision to remove a firm's eligibility
only on one or more of the following
grounds:

(1) Changes in the firm's cir-
cumstances since the certification of
the firm by the recipient that render

278



Office of the Secretary of Transportation

the firm unable to meet the eligibility
standards of this part;

(2) Information or evidence not avail-
able to you at the time the firm was
certified;

(3) Information relevant to eligibility
that has been concealed or misrepre-
sented by the firm;

(4) A change in the certification
standards or requirements of the De-
partment since you certified the firm;

(5) Your decision to certify the firm
was clearly erroneous;

(6) The firm has failed to cooperate
with you (see §26.109(c)):

(7) The firm has exhibited a pattern
of conduct indicating its involvement
in attempts to subvert the intent or re-
quirements of the DBE program (see
§26.73(a)(2)); or

(8) The firm has been suspended or
debarred for conduct related to the
DBE program. The notice required by
paragraph (g) of this section must in-
clude a copy of the suspension or de-
barment action. A decision to remove a
firm for this reason shall not be subject
to the hearing procedures in paragraph
(d) of this section.

(g8) Notice of decision. Following your
decision, you must provide the firm
written notice of the decision and the
reasons for it. including specific ref-
erences to the evidence in the record
that supports each reason for the deci-
sion. The notice must inform the firm
of the consequences of your decision
and of the availability of an appeal to
the Department of Transportation
under §26.89. You must send copies of
the notice to the complainant in an in-
eligibility complaint or the concerned
operating administration that had di-
rected you to initiate the proceeding.
Provided that, when sending such a no-
tice to a complainant other than a
DOT operating administration, you
must not include information reason-
ably construed as confidential business
information without the written con-
sent of the firm that submitted the in-
formation.

(h) [Reserved]

(i) Status of firm during proceeding. (1)
A firm remains an eligible DBE during
the pendancy of your proceeding to re-
move its eligibility.

(2) The firm does not become ineli-
gible until the issuance of the notice

§26.88

provided for in paragraph (g) of this
section.

(j) Effects of removal of eligibility.
When you remove a firm’s eligibility,
you must take the following action:

(1) When a prime contractor has
made a commitment to using the ineli-
gible firm, or you have made a commit-
ment to using a DBE prime contractor,
but a subcontract or contract has not
been executed before you issue the de-
certification notice provided for in
paragraph (g) of this section, the ineli-
gible firm does not count toward the
contract goal or overall goal. You must
direct the prime contractor to meet
the contract goal with an eligible DBE
firm or demonstrate to you that it has
made a good faith effort to do so.

(2) If a prime contractor has executed
a subcontract with the firm before you
have notified the firm of its ineligi-
bility, the prime contractor may con-
tinue to use the firm on the contract
and may continue to receive credit to-
ward its DBE goal for the firm’s work.
In this case, or in a case where you
have let a prime contract to the DBE
that was later ruled ineligible, the por-
tion of the ineligible firm’s perform-
ance of the contract remaining after
you issued the notice of its ineligi-
bility shall not count toward your
overall goal, but may count toward the
contract goal.

(3) Exception: If the DBE’s ineligi-
bility is caused solely by its having ex-
ceeded the size standard during the
performance of the contract, you may
continue to count its participation on
that contract toward overall and con-
tract goals.

(k) Avcilability of appeal. When you
make an administratively final re-
moval of a firm’s eligibility under this
section, the firm may appeal the re-
moval to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011,
79 FR 59599, Oct. 2, 2014]

§26.88 Summary suspension of certifi-
cation.

(a) A recipient shall immediately
suspend a DBE’'s certification without
adhering to the requirements in
§26.87(d) of this part when an indi-
vidual owner whose ownership and con-
trol of the firm are necessary to the
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firm’'s certification dies or is incarcer-
ated.

(b)X(1) A recipient may immediately
suspend a DBE’s certification without
adhering to the requirements in
§26.87(d) when there is adequate evi-
dence to believe that there has been a
material change in circumstances that
may affect the eligibility of the DBE
firm to remain certified, or when the
DBE fails to notify the recipient or
UCP in writing of any material change
in circumstances as required by
§26.83(i) of this part or fails to timely
file an affidavit of no change under
§26.83(j).

(2) In determining the adequacy of
the evidence to issue a suspension
under paragraph (b)(1) of this section,
the recipient shall consider all relevant
factors, including how much informa-
tion is available, the credibility of the
information and allegations given the
circamstances, whether or not impor-
tant allegations are corroborated, and
what inferences can reasonably be
drawn as a result.

(c) The concerned operating adminis-
tration may direct the recipient to
take action pursuant to paragraph (a)
or (b) this section if it determines that
information available to it is sufficient
to warrant immediate suspension.

(d) When a firm is suspended pursu-
ant to paragraph (a) or (b) of this sec-
tion, the recipient shall immediately
notify the DBE of the suspension by
certified mail, return receipt re-
quested, to the last known address of
the owner(s) of the DBE.

(e) Suspension is a temporary status
of ineligibility pending an expedited
show cause hearing/proceeding under
§26.87 of this part to determine wheth-
er the DBE is eligible to participate in
the program and consequently should
be removed. The suspension takes ef-
fect when the DBE receives, or is
deemed to have received, the Notice of
Suspension.

(f) While suspended, the DBE may
not be considered to meet a contract
goal on a new contract, and any work
it does on a contract received during
the suspension shall not be counted to-
ward a recipient's overall goal. The
DBE may continue to perform under an
existing contract executed before the
DBE received a Notice of Suspension
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and may be counted toward the con-
tract goal during the period of suspen-
sion as long as the DBE is performing
a commercially useful function under
the existing contract.

(2) Following receipt of the Notice of
Suspension, if the DBE believes it is no
longer eligible, it may voluntarily
withdraw from the program, in which
case no further action is required. If
the DBE believes that its eligibility
should be reinstated, it must provide to
the recipient information dem-
onstrating that the firm is eligible not-
withstanding its changed cir-
cumstances. Within 30 days of receiv-
ing this information, the recipient
must either 1lift the suspension and re-
instate the firm’'s certification or com-
mence a decertification action under
§26.87 of this part. If the recipient com-
mences a decertification proceeding,
the suspension remains in effect during
the proceeding.

(h) The decision to immediately sus-
pend a DBE under paragraph (a) or (b)
of this section is not appealable to the
US Department of Transportation. The
failure of a recipient to either lift the
suspension and reinstate the firm or
cominence a  decertification pro-
ceeding, as required by paragraph (g) of
this section. is appealable to the U.S.
Department of Transportation under
§26.89 of this part, as a constructive de-
certification.

[79 FR 59599, Oct. 2, 2014)

§26.89 What is the process for certifi-
cation appeals to the Department of
Transportation?

(a)(1) If you are a firm that is denied
certification or whose eligibility is re-
moved by a recipient, including SBA-
certified firms, you may make an ad-
ministrative appeal to the Department.

(2) If you are a complainant in an in-
eligibility complaint to a recipient (in-
cluding the concerned operating ad-
ministration in the circumstances pro-
vided in §26.87(c)), you may appeal to
the Department if the recipient does
not find reasonable cause to propose re-
moving the firm's eligibility or, fol-
lowing a removal of eligibility pro-
ceeding, determines that the firm is el-
igible.
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(3) Send appeals to the following ad-
dress: U.S. Department of Transpor-
tation, Departmental Office of Civil
Rights, 1200 New Jersey Avenue SE.,
Washington, DC 20590-0001.

(b) Pending the Department’s deci-
sion in the matter, the recipient’s deci-
sion remains in effect. The Department
does not stay the effect of the recipi-
ent’s decision while it is considering an
appeal.

(¢) If you want to file an appeal, you
must send a letter to the Department
within 90 days of the date of the recipi-
ent’s final decision, including informa-
tion and setting forth a full and spe-
cific statement as to why the decision
is erroneous, what significant fact that
the recipient failed to consider, or
what provisions of this Part the recipi-
ent did not properly apply. The Depart-
ment may accept an appeal filed later
than 90 days after the date of the deci-
sion if the Department determines that
there was good cause for the late filing
of the appeal or in the interest of jus-
tice.

(d) When it receives an appeal, the
Department requests a copy of the re-
cipient’s complete administrative
record in the matter. If you are the re-
cipient, you must provide the adminis-
trative record, including a hearing
transcript, within 20 days of the De-
partment’s request. The Department
may extend this time period on the
bhasis of a recipient’s showing of good
cause. To facilitate the Department’'s
review of a recipient’s decision, you
must ensure that such administrative
records are well organized. indexed,
and paginated. Records that do not
comport with these requirements are
not acceptable and will be returned to
you to be corrected immediately. If an
appeal is brought concerning one re-
cipient’s certification decision con-
cerning a firm, and that recipient re-
lied on the decision and/or administra-
tive record of another recipient, this
requirement applies to both recipients
involved.

(e) The Department makes its deci-
sion based solely on the entire adminis-
trative record as supplemented by the
appeal. The Department does not make
a de novo review of the matter and
does not conduct a hearing. The De-
partment may also supplement the ad-

§26.89

ministrative record by adding relevant
information made available by the
DOT Office of Inspector General; Fed-
eral, State, or local law enforcement
authorities; officials of a DOT oper-
ating administration or other appro-
priate DOT office; a recipient; or a firm
or other private party.

(f) As a recipient, when you provide
supplementary information to the De-
partment, you shall also make this in-
formation available to the firm and
any third-party complainant involved,
consistent with Federal or applicable
state laws concerning freedom of infor-
mation and privacy. The Department
makes available, on request by the
firm and any third-party complainant
involved, any supplementary informa-
tion it receives from any source.

(1) The Department affirms your de-
cision unless it determines, based on
the entire administrative record, that
your decision is unsupported by sub-
stantial evidence or inconsistent with
the substantive or procedural provi-
sions of this part concerning certifi-
cation.

(2) If the Department determines,
after reviewing the entire administra-
tive record, that your decision was un-
supported by substantial evidence or
inconsistent with the substantive or
procedural provisions of this part con-
cerning certification, the Department
reverses your decision and directs you
to certify the firm or remove its eligi-
bility, as appropriate. You must take
the action directed by the Depart-
ment’s decision immediately upon re-
ceiving written notice of it.

(3) The Department is not required to
reverse your decision if the Depart-
ment determines that a procedural
error did not result in fundamental un-
fairness to the appellant or substan-
tially prejudice the opportunity of the
appellant to present its case.

(4) If it appears that the record is in-
complete or unclear with respect to
matters likely to have a significant
impact on the outcome of the case, the
Department may remand the record to
you with instructions seeking clarifica-
tion or augmentation of the record be-
fore making a finding. The Department
may also remand a case to you for fur-
ther proceedings consistent with De-
partment instructions concerning the
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proper application of the provisions of
this part.

(6) The Department does not uphold
your decision based on grounds not
specified in your decision.

(6) The Department’s decision is
based on the status and circumstances
of the firm as of the date of the deci-
sion being appealed.

(7) The Department provides written
notice of its decision to you, the firm,
and the complainant in an ineligibility
complaint. A copy of the notice is also
sent to any other recipient whose ad-
ministrative record or decision has
been involved in the proceeding (see
paragraph (d) of this section). The De-
partment will also notify the SBA in
writing when DOT takes an action on
an appeal thatl resulls in or confirms a
loss of eligibility to any SBA-certified
firm. The notice includes the reasons
for the Department’s decision. includ-
ing specific references to the evidence
in the record that supports each recason
for the decision.

(8) The Department’'s policy is to
make its decision within 180 days of re-
ceiving the complete administrative
record. If the Department does not
make its decision within this period,
the Department provides written no-
tice to concerned parties, including a
statement of the reason for the delay
and a date by which the appeal decision
will be made.

g) All decisions under this section
are administratively final, and are not
subject to petitions for reconsider-
ation.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003;
73 F'R 33329. June 12, 2008; 79 FRR 59599. Oct. 2,
2011]

§$26.91 What actions do recipients take
following DOT certification appeal
decisions?

(a) If you are the recipient from
whose action an appeal under §26.89 is
taken, the decision is binding. It is not
binding on other recipients.

(b) If you are a recipient to which a
DOT determination under §26.89 is ap-
plicable, you must take the following
action:

(1) If the Department determines
that you erroneously certified a firm,
you must remove the firm’s eligibility
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on receipt of the determination, with-
out further proceedings on your part.
Effective on the date of your receipt of
the Department’s determination, the
consequences of a removal of eligibility
set forth in §26.87(i) take effect.

(2) If the Department determines
that you erroneously failed to find rea-
sonable cause to remove the firm’s eli-
gibility, you must expeditiously com-
mence a proceeding to determine
whether the firm'’s eligibility should be
removed, as provided in §26.87.

(3) If the Department determines
that you erroneously declined to cer-
tifly or removed the eligibility of the
firm, you must certify the firm. effec-
tive on the date of your receipt of the
written notice of Department’s deter-
mination.

(4) If the Department determines
that you erroneously determined that
the presumption of social and eco-
nomic disadvantage either should or
should not be deemed rebutted, you
must take appropriate corrcctive ac-
tion as determined by the Department.

(8) If the Department affirms your
determination, no further action is
necessary.

(c) Where DOT has upheld your de-
nial of certification to or removal of
eligibility from a firm, or directed the
removal of a firm’'s eligibility, other
recipients with whom the firm is cer-
tified may commence a proceeding to
remove the firm’s eligibility under
§26.87. Such recipients must not re-
move the firm’s eligibility absent such
a proceeding. Where DOT has reversed
your denial of certification to or re-
moval of eligibility from a firm, other
recipients must take the DOT action
into account in any certification ac-
tion involving the firm. However, other
recipients are not required to certify
the firm based on the DOT decision.

Subpart F—Compliance and
Enforcement

§26.101 What compliance procedures
apply to recipients?

(a) If you fail to comply with any re-
quirement of this part, you may be
subject to formal enforcement action
under §26.103 or §26.105 or appropriate
program sanctions by the concerned
operating administration, such as the
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suspension or termination of Federal
funds, or refusal to approve projects,
grants or contracts until deficiencies
are remedied. Program sanctions may
include, in the case of the FHWA pro-
gram, actions provided for under 23
CFR 1.36; in the case of the FAA pro-
gram, actions consistent with 49 U.S.C.
47106(d), 47111(d), and 47122; and in the
case of the FFTA program, any actions
permitted under 49 U.S.C. chapter 53 or
applicable FTA program requirements.

(b) As provided in statute, you will
not be subject to compliance actions or
sanctions for failing to carry out any
requirement of this part because you
have been prevented from complying
because a Federal court has issued a
final order in which the court found
that the requirement is unconstitu-
tional.

§26.103 What enforcement actions
apply in FHWA and FTA programs?

The provisions of this section apply
to enforcement actions under FHWA
and FTA programs:

(a) Noncompliance complaints. Any
person who believes that a recipient
has failed to comply with its obliga-
tions under this part may file a written
complaint with the concerned oper-
ating administration’s Office of Civil
Rights. If you want to file a complaint,
you must do so no later than 180 days
after the date of the alleged violation
or the date on which you learned of a
continuing course of conduct in viola-
tion of this part. In response to your
written request, the Office of Civil
Rights may extend the time for filing
in the interest of justice, specifying in
writing the reason for so doing. The Of-
fice of Civil Rights may protect the
confidentiality of your identity as pro-
vided in §26.109(b). Complaints under
this part are limited to allegations of
violation of the provisions of this part.

(b) Compliance reviews. The concerned
operating administration may review
the recipient’s compliance with this
part at any time, including reviews of
paperwork and on-site reviews, as ap-
propriate. The Office of Civil Rights
may direct the operating administra-
tion to initiate a compliance review
based on complaints received.

(c) Reasonable cause notice. If it ap-
pears, from the investigation of a com-

§26.105

plaint or the results of a compliance
review, that you, as a recipient, are in
noncompliance with this part, the ap-
propriate DOT office promptly sends
you, return receipt requested, a writ-
ten notice advising you that there is
reasonable cause to find you in non-
compliance. The notice states the rea-
sons for this finding and directs you to
reply within 30 days concerning wheth-
er you wish to begin conciliation.

(d) Conciliation. (1) If you request con-
ciliation, the appropriate DOT office
shall pursue conciliation for at least 30,
but not more than 120, days from the
date of your request. The appropriate
DOT office may extend the conciliation
period for up to 30 days for good cause,
consistent with applicable statutes.

(2) If you and the appropriate DOT of-
fice sign a conciliation agreement,
then the matter is regarded as closed
and you are regarded as being in com-
pliance. The conciliation agreement
sets forth the measures you have taken
or will take to ensure compliance.
While a conciliation agreement is in ef-
fect, you remain eligibhle for FHWA or
FTA financial assistance.

(3) The concerned operating adminis-
tration shall monitor your implemen-
tation of the conciliation agreement
and ensure that its terms are complied
with. If you fail to carry out the terms
of a conciliation agreement, you are in
noncompliance.

4) If you do not request conciliation,
or a conciliation agreement is not
signed within the time provided in
paragraph (d)(1) of this section, then
enforcement proceedings begin.

(e) Enforcement actions. (1) Enforce-
ment actions are taken as provided in
this subpart.

(2) Applicable findings in enforce-
ment proceedings are binding on all
DOT offices.

§26.105 What enforcement
apply in FAA programs?

actions

(a) Compliance with all requirements
of this part by airport sponsors and
other recipients of FAA financial as-
sistance is enforced through the proce-
dures of Title 49 of the United States
Code, including 49 U.S.C. 47106(d),
47111(d), and 47122, and regulations im-
plementing them.
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() The provisions of §26.103(b) and
this section apply to enforcement ac-
tions in FAA programs.

(¢) Any person who knows of a viola-
tion of this part by a recipient of FAA
funds may file a complaint under 14
CFR part 16 with the Federal Aviation
Administration Office of Chief Counsel.

§26.107 What enforcement actions
apply to firms participating in the
DBE program?

(a) If you are a firm that does not
meet the eligibility criteria of subpart
D of this part and that attempts to par-
ticipate in a DOT-assisted program as a
DBE on the basis of false, fraudulent,
or deceitful statements or represcnta-
tions or under circumstances indi-
cating a serious lack of business integ-
rity or honesty, the Department may
initiate suspension or debarment pro-
ceedings against you under 2 CFR parts
180 and 1200.

(b) If you are a firm that, in order to
meetl DBE contract goals or other DBE
program requirements, uses or at-
tempts to use, on the basis of false,
fraudulent or deceitful statements or
representations or under circumstances
indicating a serious lack of business in-
tegrity or honesty, another firm that
does not meet the eligibility criteria of
subpart D of this part, the Department
may initiate suspension or debarment
proceedings against you under 2 CFR
parts 180 and 1200.

(c) In a suspension or debarment pro
ceeding brought under paragraph (a) or
(b) of this section, the concerned oper-
ating administration may consider the
fact that a purported DBE has been
certified by a recipient. Such certifi-
cation does not preclude the Depart-
ment from determining that the pur-
ported DBE, or another firm that has
used or attempted to use it to meet
DBE goals, should be suspended or
debarred.

(d) The Department may take en-
forcement action under 49 CFR Part 31,
Program Fraud and Civil Remedies,
against any participant in the DBE
program whose conduct is subject to
such action under 49 CFR part 31.

(e) The Department may refer to the
Department of Justice, for prosecution
under 18 U.S.C. 1001 or other applicable
provisions of law, any person who
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makes a false or fraudulent statement
in connection with participation of a
DBE in any DOT-assisted program or
otherwise violates applicable Federal
statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR
5101, Jan. 28. 2011]

§26.109 What are the rules governing
information, confidentiality, co-
operation, and intimidation or re-
taliation?

(a) Availabilily of records. (1) In re-
sponding to requests for information
concerning any aspect of the DBE pro-
gram, the Department complies with
provisions of the Federal Freedom of
Information and Privacy Acts (6 U.S.C.
552 and 552a). The Department may
make available to the public any infor-
mation concerning the DBE program
release of which is not prohibited by
Federal law.

(2) Notwithstanding any provision of
Federal or state law, you must not re-
lease any information that may rea-
sonably be construed as confidential
business information to any third
party without the written consent of
the firm that submitted the informa-
tion. This includes applications for
DBE certification and supporting infor-
mation. However, you must transmit
this information to DOT in any certifi-
cation appeal proceeding under §26.89
of this part or to any other state to
which the individual’'s firm has applied
for certification under §26.85 of this
part.

(b)y Confidentiality of information on
complainants. Notwithstanding the pro-
visions of paragraph (a) of this section,
the identity of complainants shall be
kept confidential, at their election. If
such confidentiality will hinder the in-
vestigation, proceeding or hearing, or
result in a denial of appropriate admin-
istrative due process to other parties,
the complainant must be advised for
the purpose of waiving the privilege.
Complainants are advised that, in some
circamstances, failure to waive the
privilege may result in the closure of
the investigation or dismissal of the
proceeding or hearing. FAA follows the
procedures of 14 CFR part 16 with re-
spect to confidentiality of information
in complaints.
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(¢c) Cooperation. All participants in
the Department’s DBE program (in-
cluding, but not limited to, recipients,
DBE firms and applicants for DBE cer-
tification, complainants and appel-
lants, and contractors using DBE firms
to meet contract goals) are required to
cooperate fully and promptly with DOT
and recipient compliance reviews, cer-
tification reviews, investigations, and
other requests for information. Failure
to do so shall be a ground for appro-
priate action against the party in-
volved (e.g., with respect to recipients,
a finding of noncompliance; with re-
spect to DBE firms, denial of certifi-
cation or removal of eligibility and/or
suspension and debarment; with re-
spect to a complainant or appellant,
dismissal of the complaint or appeal:
with respect to a contractor which uses
DBE firms to meet goals, findings of
non-responsibility for future contracts
and/or suspension and debarment).

(d) Intimidation and retaliation. If you
are a recipient, contractor, or any
other participant in the program, you
must not intimidate, threaten, coerce,
or discriminate against any individual
or firm for the purpose of interfering
with any right or privilege secured by
this part or because the individunal or
firm has made a complaint, testified,
assisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. If you violate
this prohibition, you are in noncompli-
ance with this part.

[64 FR 5126, Fcb. 2. 1999, as amended at 68 FR
35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011}

APPENDIX A TO PART 26—GUIDANCE
CONCERNING GOOD FAITH EFFORTS

I. When, as a recipient, you establish a
contract goal on a DOT-assisted contract for
procuring construction, equipment, secrvices,
or any other purpose, a bidder must, in order
to be responsible and/or responsive, make
sufficient good faith efforts to meet the goal.
The bidder can meet this requirement in ei-
ther of two ways. First, the bidder can meet
the goal, documenting commitments for par-
ticipation by DBE firms sufficient for this
purpose. Second, even if it doesn't meet the
goal, the bidder can document adequate good
faith efforts. This means that the bidder
must show that it took all necessary and
reasonable steps to achieve a DBE goal or
other requirement of this part which, by
their scope, intensity, and appropriateness
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to the objective. could reasonably be ex-
pected to obtain sufficient DBE participa-
tion, even if they were not fully successful.

II. In any situation in which you have es-
tablished a contract goal, Part 26 requires
you to use the good faith efforts mechanism
of this part. As a recipient, you have the re-
sponsibility to make a fair and recasonable
judgment whether a bidder that did not meet
the goal made adequate good faith efforts. It
is important for you to consider the quality,
quantity, and intensity of the different kinds
of efforts that the bidder has made, based on
the regulations and the guidance in this Ap-
pendix.

The cfforts employed by the bidder should
be those that one could reasonably expect a
bidder to take if the bidder were actively and
aggressively trying to obtain DBE participa-
tion sufficient to meet the DBE contract
goal. Mere pro forma efforts are not good
faith efforts to meet the DBHK contract re-
quirements. We emphasize, however, Lhat
your dectermination concerning the suffi-
ciency of the firm's good faith efforts is a
judgment call. Determinations should not be
made using quantitative formulas.

III. The Department also strongly cautions
you against requiring that a bidder meet a
contract goal (i.e., obtain a specified amount
of DBE participation) in order to be awarded
a contract, even though the bidder makes an
adequate good faith efforts showing. This
rule specifically prohibits you from ignoring
bona fide good faith efforts.

IV. The following is a list of types of ac-
tions which you should consider as part of
the bidder's good faith efforts to obtain DBE
participation. It is not intended to be a man-
datory checklist. nor is it intended to be ex
clusive or exhaustive. Other factors or types
of efforts may be relevant in appropriate
cascs.

A. (1) Conducing market research to iden-
tify small business contractors and suppliers
and soliciting through all reasonable and
available means the interest of all certified
DBEs that have the capability to perform
the work of the contract. This may include
attendance at pre-bid and business match-
making meetings and events, advertising
and/or written notices, posting of Notices of
Sources Sought andor Requests for Pro-
posals, written notices or emails to all DBEs
listed in the State’'s dircctory of transpor-
tation firms that specialize in the areas of
work desired (as noted in the DBE directory)
and which are located in the area or sur-
rounding areas of the project.

(2) The bidder should solicit this interest
as early in the acquisition process as prac-
ticable to allow the DBEs to respond to the
solicitation and submit a timely offer for the
subcontract. The bidder should determine
with certainty if the DBEs are interested by
taking appropriate steps to follow up initial
solicitations.
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B. Selecting portions of the work to be per-
formed by DBEs in order to increase the
likelihood that the DBK goals will be
achieved. This includes, where appropriate,
breaking out contract work items into eco-
nomically feasible units (for example, small-
er tasks or quantities) to facilitate DBE par-
ticipation. even when the prime contractor
might otherwise prefer to perform these
work items with its own forces. This may in-
clude, where possible, establishing flexible
timeframes for performance and delivery
schedules in a manner that encourages and
facilitates DBH participation.

C. Providing interested DBEs with ade-
quate information about the plans, spccifica-
tions, and requirements of the contract in a
timely manner to assist them in responding
to a solicitation with their offer for the sub-
contract.

D. (1) Negotiating in good faith with inter
ested DRBHs. 1t is the bidder's responsihility
to make a portion of the work available to
DBE subcontractors and supplicrs and to sec
lect those portions of the work or material
needs consistent with the available DBE sub-
contractors and supplicrs, so as to facilitate
DBE participation. Evidence of such negotia-
tion includes the names, addresses, and tele-
phone numbers of DBEs that were consid
ered; a description of the information pro-
vided regarding the plans and specifications
for the work selected for subcontracting; and
evidence as to why additional Agreements
could not be reached for DBEs to perform the
work.

(2) A bidder using good business judgment
would consider a number of factors in negoti-
ating with subcontractors, including DBE
subcontractors, and would take a firm's
price and capabilities as well as conlract
goals into considcration. However, the fact
that there may be some additional costs in-
volved in finding and using DBEs is not in
itself sufficient reason for a hidder's failure
to meel the contract DBE goal, as long as
such costs arc rcasonable. Also, the ability
or desire of a prime contractor to perform
the work of a contract with its own organiza-
tion does not relieve the bidder of the re-
sponsibility to make good faith efforts.
Prime contractors are not, however, required
to accepl higher quotes from DBEs if the
price difference is excessive or unrcasonable.

E. (1) Not rejecting DBEs as being unquali-
fied without sound reasons based on a thor-
ough investigation of their capabilities. The
contractor's standing within its industry,
membership in specific groups, organiza
tions. or associations and political or social
affiliations (for example union vs. non-union
status) are not legitimate causes for the re-
jection or non-solicitation of bids in the con-
tractor's efforts to meet the project goal.
Another practice considered an insufficient
good faith effort is the rejection of the DBE
because its quotation for the work was not
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the lowest received. However, nothing in this
paragraph shall be construed to require the
hidder or prime contractor to accept unrea-
sonable quotes in order to satisfy contract
goals.

(2) A prime contractor's inability to find a
replacement DBK at the original price is not
alone sufficient to support a finding that
good faith cfforts have been made to replace
the original DBE. The fact that the con-
tractor has the ability and/or desire to per
form the contract work with its own forces
does not relieve the contractor of the obliga-
tion to make good faith efforts to find a re-
placement DBE, and it is not a sound basis
for rejecting a prospective replaccment
DBE’s reasonable quote.

F'. Making efforts to assist interested DBhs
in obtaining bonding, lines of credit, or in-
surance as required by the recipient or con-
tractor.

G. Making efforts to assist interested
DBEs in obtaining necessary equipment, sup-
plics. madtcrials, or reclated assistance ov
services.

H. Effectively using the secrvices of avail-
able minority women community organiza-
tions; minority/women contractors’ groups.
local, State, and Federal minority/women
business assistance offices; and other organi-
zations as allowed on a case-by-case basis to
provide assistance in the recruitment and
placecment of DBEs.

V. In determining whether a bidder has
made good faith efforts, it is essential to
scrutinize its documented efforts. At a min-
imum, you must review the performance of
other bidders in meeting the contract goal.
For example, when the apparent successful
bidder fails to meet the contract goal, but
others meet it, you may reasonably raise the
question of whether, with additional efforts,
the apparent successful bidder could have
met the goal. If the apparent successful bid
der fails to meet the goal, but meects or ex
ceeds the average DBE participation ob
tained by other bidders, you may view this,
in conjunction with other factors, as evi-
dence of the apparent successful bidder hav
ing made good faith efforts. As provided in
§26.53(b)(2)((vi), you must also require the
contractor to submit copies of each DBE and
non-DBE subcontractor guote submitted to
the bidder when a non-DBE subcontractor
was selected over a DBE for work on the con
tract to review whether DBE prices were
substantially higher: and contact the DBEs
listed on a contractor's solicitation to in-
quire as to whether they were contacted by
the prime. Pro forma mailings to DBEs re-
questing bids arc not alonc sufficient to sat-
isfy good faith efforts under the rule.

VI. A promise to use DBEs after contract
award is not considered to be responsive to
the contract solicitation or to constitute
good faith efforts.
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APPENDIX B TO PART 26—UNIFORM REPORT OF DBE AWARDS OR COMMITMENTS AND
PAYMENTS FORM

INSTRUCTIONS FOR COMPLETING THE
UNIFORM REPORT OF DBE AWARDS/
COMMITMENTS AND PAYMENTS

Recipients of Department of Transpor-
tation (DOT) funds are expected to keep ac-
curate data regarding the contracting oppor-
tunities available to firms paid for with DOT
dollars. Failure to submit contracting data
relative to the DBE program will result in
noncompliance with Part 26. All dollar val-
ues listed on this form should represent the
DOT share attributable to the Operating Ad-
ministration (OA): Federal Highway Admin-
istration (FHWA), Federal Aviation Admin-
istration (FAA) or Federal Transit Adminis-
tration (FTA) to which this report will be
submitted.

1. Indicate the DOT (OA) that provides
your Federal financial assistance. If assist-
ance comes from more than one OA, use sep-
arate reporting forms for each OA. If you are
an FTA recipient, indicate your Vendor
Number in the space provided.

2. If you are an FAA recipient, indicate the
relevant AIP Numbers covered by this re-
port. If you are an FTA recipient. indicate
the Grant/Project numbers covered by this
report. If more than ten attach a scparate
sheet.

3. Specify the Federal fiscal year (i.e., Oc-
tober 1-September 30) in which the covered
reporting period falls.

4. State the date of submission of this re-
port.

5. Check the appropriate box that indicates
the reporting period that the data provided
in this report covers. For FHWA and FTA re-
cipients, if this report is due June 1, data
should cover October 1-March 31. If this re-
port is due December 1, data should cover
April 1-September 30. If the report is due to
the FAA, data should cover the entire year.

6. Provide the name and address of the re-
cipient.

7. State your overall DBE goal(s) estab-
lished for the Federal fiscal year of the re-
port being submitted to and approved by the
relevant OA. Your overall goal is to be re
ported as well as the breakdown for specific
Race Conscious and Race Neutral projections
(both of which include gender-conscious/neu-
tral projections). The Race Conscious projec-
tion should be based on measures that focus
on and provide benefits only for DBEs. The
use of contract goals is a primary example of
a race conscious measure. The Race Neutral
projection should include measures that,
while benefiting DBEs, are not solely focused
on DBE firms. For example, a small business
outreach program, technical assistance. and

prompt payment clauses can assist a wide
variety of businesses in addition to helping
DBE firms.

Section A: Awards and Commilments Made
During This Period

The amounts in items 8(A)-10(I) should in-
clude all types of prime contracts awarded
and all types of subcontracts awarded or
committed, including: professional or con-
sultant services, construction, purchase of
materials or supplies, lease or purchase of
equipment and any other types of services.
All dollar amounts arc to reflect only the
Federal share of such contracts and should
be rounded to the nearest dollar.

[.ine 8: PPrime contracts awarded this pe-
riod: The items on this line should cor-
respond to the contracts directly between
the recipient and a supply or service con-
tractor, with no intermediaries between the
two.

8(A). Provide the total dollar amnount for all
prime contracts assisted with DOT funds and
awarded during this reporting period. This
value should include the entire Federal share
of the contracts without removing any
amounts associated with resulting sub-
contracts.

8(B). Provide the (olal number of all prime
contracts assisted with DOT funds and
awarded during this reporting period.

8(C). From the total dollar amount award-
ed in item 8(A), provide the dollar amount
awarded in prime contracls to certified DBE
firms during this reporting period. This
amount should not include the amounts sub
contracted to other firms.

8(D). From the total number of prime con-
tracts awarded in item 8(B), specify the num-
ber of prime contracts awarded to certified
DBE firms during this reporting period.

8(E&F'). This field is closed for data entry.
Except for the very rare case of DBE-set
asides permitted under 49 CFR part 26, all
prime contracts awarded to DBHES are re-
garded as race-neutral.

8(G). From the total dollar amount award-
ed in item 8(C), provide the dollar amount
awarded to certified DBEs through the use of
Race Neutral methods. See the definition of
Race Neutral in item 7 and the explanation
in item 8 of project types to include.

8(H). From the total number of prime con-
tracts awarded in 8(D), specify the number
awarded to DBEs through Race Neutral
methods.

8(I). Of all prime contracts awarded this re-
porting period, calculate the percenlage going
to DBEs. Divide the dollar amount in item
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8(C) by the dollar amount in item 8(A) to de-
rive this percentage. Round percentage to
the nearest tenth.

Line 9: Subcontracts awarded/committed
this period: Items 9(A) 9(I) are derived in the
same way as items B8(A)-8(1), except that
these calculations should be based on sub-
contracts rather than prime contracts. Un-
like prime contracts, which may only be
awarded, subcontracts may be either award-
ed or committed.

9(A). If filling out the form for general re-
porting, provide the total dollar amount of
subcontracts assisted with DOT funds award-
ed or committed during this period. This
value should be a subset of the total dollars
awarded in prime contracts in 8(A), and
therefore should never be greater than the
amount awarded in prime contracts. If filling
out the form for projecct reporting. provide
the total dollar amount of subcontracts as
sisted with DOT funds awarded or committed
during this period. This value should be a
subsct of thc total dollars awarded or pre
viously in prime contracts in 8(A). The sum
of all subcontract amounts in conseccutive
periods should never exceed the sum of all
prime contract amounts awarded in those pe-
riods.

9(B). Provide the total number of all sub
contracts assisted with DOT [unds that were
awarded or committed during this reporting
period.

9(C). From the total dollar amount of sub
contracts awarded/committed this period in
item 9(A), provide the total dollar amount
awarded in sub contracts to DBEs.

9(D). From the total number of sub con-
tracts awarded or committed in item 9(B),
specify the number of sub contracts awarded
or committed to DBEs.

9(E). From the total dollar amount of sub
contracts awarded or committed to DBEs
this period, provide the amount in dollars to
DBEs using Race Conscious measures.

9(F'). From the total number of sub con-
tracts awarded orcommitted to DBEs this
period, provide the number of sub contracts
awarded or committed to DBEs using Race
Conscious measures.

9(G). From the total dollar amount of sub
contracts awardeds:committed to DBEs this
period, provide the amount in dollars to
DBEs using Race Neutral measures.

9(H). From the total number of sub con-
tracts awarded/committed to DBEs this pe-
riod, provide the number of sub contracts
awarded to DBEs using Race Neutral meas-
ures.

9%D. Of all subcontracts awarded this re-
porting period, calculate the percentage going
to DBEs. Divide the dollar amount in item
9(C) by the dollar amount in item %A) to de-
rive this percentage. Round percentage to
the nearest tenth.

Line 10: Total contracts awarded or com-
mitted this period. These fields should be

49 CFR Subtitle A (10-1-15 Edition)

used to show the total dollar value and num-
ber of contracts awarded to DBEs and to cal-
culate the overall percentage of dollars
awarded to DBEs.

10(A)-10(B). These ficlds arc unavailable for
data entry.

10(C-H). Combine the total values listed on
the prime contracts line (l.ine 8) with the
corresponding values on the subcontracts
line (Line 9).

10(I). Of all contracts awarded this report-
ing period, calculate the percentage going to
DBEs. Divide the total dollars awarded to
DBEs in item 10(C) by the dollar amount in
item 8(A) to derive this percentage. Round
percentage to the nearest tenth.

Section B: Breakdown by Ethnicity & Gender of
Conltracts Awarded to DBEs This Period

11 17. Further breakdown the contracting
activity with DBE involvement. The Total
Dollar Amount to DBEs in 17(C) should equal
the Total Dollar Amount to DBEs in 10(C).
Likewise the total number of contracts to
DBEs in 17(F) should equal the Total Number
of Contracts to DBEs in 10(D).

Line 16: The "Non-Minority' category is
reserved for any firms whose owners are not
members of the presumptively disadvantaged
groups already listed, but who are either
“women'’ OR eligible for the DBE program
on an individual basis. All DBE firms must
be certified by the Unified Certification Pro-
gram to be counted in this report.

Section C: Payments on Ongoing Contracts

Line 18(A E). Submit information on con-
tracts that are currently in progress. All dol-
lar amounts are to reflect only the Federal
share of such contracts, and should be rounc-
ed to the nearest dollar.

18(A). Provide the total dollar amount paid
to all firms performing work on contracts.

18(B). Provide the total number of con-
tracts where work was performed during the
reporting period.

18(C). From the total number of contracts
provided in 18(A) provide the total number of
contracts that are currently being performed
by DBE firms for which payments have been
made.

18(D). From the total dollar amount paid
to all firms in 18(A), provide the total dollar
value paid to DBE firms currently per-
forming work during this period.

18(E). Provide the total number of DBE
firms that received payment during this re-
porting period. For example, while 3 con-
tracts may be active during this period, one
DBE firm may be providing supplies or serv-
ices on all three contracts. This field should
only list the number of DBE firms per-
forming work.

18(F). Of all payments made during this pe-
riod, calculate the percentage going to
DBEs. Divide the total dollar valuc to DBEs

288



Office of the Secretary of Transportation

in item 18(D) by the total dollars of all pay-
ments in 18(B). Round percentage to the
nearest tenth.

Section D: Actual Payments on Contracts
Completed This Reporting Period

This section should provide information
only on contracts that are closed during this
period. All dollar amounts are to reflect the
cntire Federal share of such contracts, and
should be rounded to the nearest dollar.

19(A). Provide the total number of con-
tracts completed during this reporting pe-
riod that used Race Conscious measures.
Race Conscious contracts are those with con-
tract goals or another racec conscious meas-
ure.

19(B). Provide the total dollar value of
prime contracts completed this reporting pe-
riod that had race conscious measures.

19(C). From the total dollar value of prime
contracts completed this period in 19(B), pro-
vide the total dollar amount of dollars
awarded or committed to DBE firms in order
to meet the contract goals. This applies only
to Race Conscious contracts.

19(D). Provide the actual total DBE par-
ticipation in dollars on the race conscious
contracts completed this reporting period.

Pt. 26, App. B

19(E). Of all the contracts completed this
reporting period using Race Conscious meas-
ures, calculate the percentage of DBE par-
ticipation. Divide the total'dollar amount Lo
DBEs in item 19(D) by the total dollar valuc
provided in 19(B) to derive this percentage.
Round to the nearest tenth.

20(A)-20(E). Items 21(A) 21(E) are derived in
the same manner as items 19(A)-19(E), except
these figures should be based on contracts
completed using Race Neutral measures.

20(C). This field is closed.

21(A)-21(D). Calculate the totals for each
column by adding the race conscious and
neutral figures provided in each row above.

21(C). This field is closed.

21(E). Calculate the overall percentage of
dollars to DBEs on completed contracts. Di-
vide the Total DBE participation dollar
value in 21(D) by the Total Dollar Value of
Contracts Completed in 21(B) to derive this
percentage. Round to the nearest tenth.

23. Name of the Authorized Representalive
preparing this form.

24. Signature of the Authorized Represent-
ative.

25. Phone number of the Authorized Rep-
resentative.

**Submit your completed report to your
Regional or Division Oflice.
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but not limited to assisting them to move
into non-traditional areas of work and/or
compete in the marketplace outside the DBE

APPENDIX C TO PART 26—DBE BUSINESS

DEVELOPMENT PROGRAM GUIDELINES

via the provision of training and

assistance from the recipient.

program,

The purpose of this program element is to
further the development of DBEs, including
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(A) Bach firm that participates in a recipi-
ent’s business development program (BDP)
program is subject to a program term deter-
mined by the recipient. The term should con-
sist of two stages; a developmental stage and
a transitional stage.

(B) In order for a firm to remain eligible
for program participation, it must continue
to meet all eligibility criteria contained in
part 26.

(C) By no later than 6 months of program
entry, the participant should develop and
submit to the recipient a comprehensive
business plan setting forth the participant’s
business targets, objectives and goals. The
participant will not be eligible for program
benefits until such business plan is sub-
mitted and approved by the recipient. The
approved business plan will constitute the
participant's short and long term goals and
the strategy for developmental growth to the
point of economic viability in non-tradi-
tional areas of work and/or work outside the
DBE program.

(D) The business plan should contain at
least the following:

(1) An analysis of market potential, com-
petitive environment and other business
analyses estimating the program partici-
pant’'s prospects for profitable operation dur-
ing the term of program participation and
after graduation from the program.

(2) An analysis of the firm’'s strengths and
weaknesses, with particular altention paid
to the mecans of correcting any financial,
managerial, technical, or labor conditions
which could impede the participant from re-
ceiving contracts other than those in tradi-
tional areas of DBE participatlion.

(3) Specific targets, objectives, and goals
for the business development of the partici-
pant during the next two years, utilizing the
results of the analysis conducted pursuant to
paragraphs (C) and (D)(1) of this appendix;

(4) Estimates of contract awards from the
DBE program and from other sources which
are needed to meet the objectives and goals
for the years covered by the business plan;
and

(5) Such other information as the rccipient
may require.

(E) Each participant should annually re-
view its currently approved business plan
with the recipient and modify the plan as
may bec appropriate to account for any
changes in the firm’s structure and redefined
needs. The currently approved plan should be
considered the applicable plan for all pro-
gram purposes until the recipient approves
in writing a modified plan. The recipient
should establish an anniversary date for re-
view of the participant's businecss plan and
contract forecasts.

(F) Each participant should annually fore-
cast in writing its need for contract awards
for the next program year and the suc-
ceeding program year during the review of

Pt. 26, App. C

its business plan conducted under paragraph
(E) of this appendix. Such forecast should be
included in the participant’s business plan.
The forecast should include:

(1) The aggregate dollar value of contracts
to be sought under the DBE program. reflect-
ing compliance with the business plan;

(2) The aggregate dollar value of contracts
to be sought in areas other than traditional
areas of DBE participation;

(3) The types of contract opportunities
being sought, based on the firm's primary
linc of business: and

(4) Such other information as may be re-
quested by the rccipient to aid in providing
effective business development assistance to
the participant.

(G) Program participation is divided into
two stages; (1) a developmental stage and (2)
a transitional stage. The developmental
stage is designed to assist participants to
overcome their social and economic dis-
advantage by providing such assistance as
may be necessary and appropriate to enable
them to access relevant wmarkets and
strengthen their financial and managerial
skills. The transitional stage of program par-
ticipation follows the developmental stage
and is designed to assist participants to
overcome, insofar as practical, their social
and economic disadvantage and to prepare
the participant for leaving the program.

(H) The length of service in the program
term should not be a pre-set time frame for
either the developmental or transitional
stages but should be figured on the number
of years considered necessary in normal pro-
gression of achiceving the firm’s established
goals and objectives. The setting of such
time could be factored on such items as, but
not limited to, the number of contracts, ag-
gregate amount of the contract received,
yvears in business, growth potential, etc.

(I) Beginning in the first year of the transi-
tional stage of program participation, cach
participant should annually submit for in-
clusion in its business plan a transition man-
agement plan outlining specific steps to pro-
mote profitable business operations in areas
other than traditional areas of DBE partici-
pation after graduation from the program.
The transition management plan should be
submitted to the recipient at the same time
other modifications are submitted pursuant
to the annual review under paragraph (E) of
this section. The plan should set forth the
samc information as required under para-
graph (F) of steps the participant will take
to continue its business development after
the expiration of its program term.

(J) When a participant is recognized as suc-
cessfully completing the program by sub-
stantially achieving the targets, objectives
and goals set forth in its program term, and
has demonstrated the ability to compete in
the marketplace. its further participation
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within the program may be determined by
the recipient.

(K) In determining whether a concern has
substantially achieved the goals and objec-
tives of its business plan, the following fac
tors, among others, should be considered by
the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-
traditional contracts to Lraditional-type
contracts;

(3) Net worth, financial ratios, working
capital, capitalization, access to credit and
capital;

(1) Ability to obtain bonding;

(5) A positive comparison of the DBE's
business and financial profile with profiles of
non-DBE businesses in the same area or
similar business category: and

(6) Good management capacity anf capa-
bility.

(I;) Upon dctermination by the reccipient
that the participant should be graduated
from the developmental program, the recipi-
ent should notify the participant in writing
of its intent to graduate the firm in a letter
of notification. The letter of notification
should set forth findings, bascd on the facts,
for every material issue relating to the basis
of the program graduation with specific rea-
sons for each finding. The letter of notifica-
tion should also provide the participant 45
days from the date of service of the letter to
submit in writing information that would ex-
plain why the proposed basis of graduation is
not warranted.

(M) Participation of a DBE firm in the pro
gram may be discontinued by the recipient
prior to expiration of the firm's program
term for good cause due to the failure of the
firm to engage in business practices that will
promote its competitivencss within a reason-
able period of time as evidenced by, among
other indicators. a pattern of inadequate per-
formance or unjustified delinquent perform-
ance. Also, the recipient can discontinue the
participation of a firm that does not actively
pursue and bid on contracts, and a firm that,
without justification, regularly fails to rec-
spond to solicitations in the type of work it
is qualified for and in the geographical areas
where it has indicated availability under its
approved business plan. The recipient should
take such action if over a 2-ycar period a
DBE firm exhibits such a pattern.

APPENDIX D TO PART 26—MENTOR-
PROTEGE PROGRAM GUIDELINES

(A) The purposc of this program clement is
to further the development of DBEs. includ-
ing but not limited to assisting them to
move into non-traditional areas of work and
o' compete in the marketplace outside the
DBE program, via the provision of training
and assistance from other firms. To operate
a mentor-protége program. a recipient must
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obtain the approval of the concerned oper-
ating administration.

(B)1) Any mentor-protége relationship
shall be based on a written development
plan, approved by the recipient, which clear-
ly sets forth the objectives of the parties and
their respective roles, the duration of the ar-
rangement and the services and resources to
be provided by the mentor to the protégeé.
The formal mentor-protégé agreement may
set a fee schedule to cover the direct and in-
direct cost for such services rendered by the
mentor for specific training and assistance
to the protége through the life of the agree-
ment. Services provided by the mentor may
be reimbursable under the FTA, FHWA, and
FAA programs.

(2) To be eligible for reimbursement, the
mentor's services provided and associated
costs must be directly attributable and prop-
crly allowable to specific individual con-
tracts. The recipient may establish a line
item for the mentor to quote the portion of
the fee schedule expected to he provided dur-
ing the life of the contract. The amount
claimed shall be verified by the recipient and
paid on an incremental basis representing
the time the protégé is working on the con-
tract. The total individual contract figures
accumulated over the life of the agreement
shall not exceed the amount stipulated in
the original mentor/protége agreement.

(C) DBEs involved in a mentor-protégé
agreement must be independent business en-
tities which meet the requirements for cer
tification as defined in subpart D of this
part. A protégé firm must be certified before
it begins participation in a mentor-protége
arrangement. If the recipient chooses Lo rec-
ognize mentor/protégé agreements, it should
establish formal general program guidelines.
These guidelines must be submitted to the
operating administration for approval prior
to the recipient executing an individual
contractor/ subcontractor mentor-protége
agreement.

APPENDIX E TO PART 26—INDIVIDUAL
DETERMINATIONS OF SOCIAI, AND
ECONOMIC DISADVANTAGLE

The following guidance is adapted. with
minor modifications, from SBA regulations
concerning social and cconomic disadvan-
tage determinations (see 13 CFR 121.103(c)
and 124.104).

SOCIAL DISADVANTAGE

I. Socially disadvantaged individuals are
those who have been subjected to racial or
ethnic prejudice or cultural bias within
American society because of their identities
as members of groups and without regard to
their individual qualities. Social disadvan-
tage must stem from circumstances beyond
their control. Evidence of individual social
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disadvantage must include the following ele-
ments:

(A) At least one objective distinguishing
feature that has contributed to social dis-
advantage, such as race, ethnic origin, gen-
der, disability, long-term residence in an en-
vironment isolated from the mainstream of
American society, or other similar causes
not common to individuals who are not so-
cially disadvantaged;

(B) Personal expericnces of substantial and
chronic social disadvantage in American so-
ciety, not in other countries; and

(C) Negative impact on entry into or ad-
vancement in the business world because of
the disadvantage. Recipients will consider
any relevant evidence in assessing this ele-
ment. In every case, however, recipients will
consider education. employment and busi-
ness history, where applicable, to sec if the
totality of circumstances shows disadvan-
tage in entering into or advancing in the
business world. '

(1) Education. Recipients will consider such
factors as denial of equal access to institu-
tions of higher education and vocalional
training, exclusion from social and profes-
sional association with students or teachers,
denial of educational honors rightfully
earned, and social patterns or pressures
which discouraged the individual from pur-
suing a professional or business education.

(2) Employment. Recipients will consider
such factors as unequal treatment in hiring,
promotions and other aspects of professional
advancement, pay and fringe benefits, and
other terms and conditions of employment;
retaliatory or discriminatory behavior by an
employer or lahor union; and social patterns
or pressures which have channeled the indi-
vidual into non-professional or non-business
fields.

(3) Business history. The recipient will con-
sider such factors as unequal access to credit
or capital, acquisition of credit or capital
under commercially unfavorable cir-
cumstances, unequal treatment in opportu-
nities for government contracts or other
work, unegual treatment by potential cus-
tomers and business associates, and exclu-
sion from business or professional organiza-
tions.

II. With respect to paragraph I.(A) of this
appendix, the Department notes that people
with disabilities have disproportionately low
incomes and high rates of unemployment.
Many physical and attitudinal barriers re-
main to their full participation in education,
employment, and business opportunitics
available to the general public. The Ameri-
cans with Disabilities Act (ADA) was passed
in recognition of the discrimination faced by
people with disabilities. It is plausible that
many individuals with disabilities—espe-
cially persons with severe disabilities (e.g.,
significant mobility, vision. or hearing im-
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pairments)—may be socially and economi-
cally disadvantaged.

III. Under the laws concerning social and
economic disadvantage, people with disabil-
ities are not a group presumed to be dis-
advantaged. Nevertheless, recipients should
look carefully at individual showings of dis-
advantage by individuals with disabilities,
making a case-by-case judgment about
whether such an individual meets the cri-
teria of this appendix. As public entities sub-
ject to Title II of the ADA, recipients must
also ensure their DBE programs are acces-
sible to individuals with disabilities. For ex-
ample, physical barriers or the lack of appli-
cation and information materials in acccs-
sible formats cannot be permitted to thwart
the access of potential applicants to the cer-
tification process or other services made
available to DBEs and applicants.

ECONOMIC DISADVANTAGE

(A) General. Economically disadvantaged
individuals are socially disadvantaged indi-
viduals whose ability to compete in the free
enterprise system has been impaired due Lo
diminished capital and credit opportunities
as compared to others in the same or similar
line of business who are not socially dis-
advantaged.

(B) Submission of narrative and financial in-
formation. (1) Bach individual claiming eco-
nomic disadvantage must describe the condi-
tions which are the basis for the claim in a
narrative statement, and must submit per-
sonal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering
diminished capital and credit opportunities,
recipients will examine factors relating to
the personal financial condition of any indi-
vidual claiming disadvantaged status, in-
cluding personal income for the past two
years (including bonuses and the value of
company stock given in lieu of cash), per-
sonal net worth, and the fair market valuc of
all assets, whether encumbered or not. Re-
cipients will also consider the financial con-
dition of the applicant compared to the fi-
nancial profiles of small businesses in the
same primary industry classification, or, if
not available, in similar lines of business,
which are not owned and controlled by so-
cially and economically disadvantaged indi-
viduals in evaluating the individual's access
to credit and capital. The financial profiles
that recipients will compare include total
assets, net sales, pre-tax profit, sales/work-
ing capital ratio, and net worth.

(D) Transfers within two years. (1) Except as
set forth in paragraph (D)(2) of this appendix,
recipicnts will attribute to an individual
claiming disadvantaged status any assets
which that individual has transferred to an
immediate family member, or to a trust, a
beneficiary of which is an immediate family
member, for less than fair market value.
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within two years prior to a concern’s appli-
cation for participation in the DBE program,
unless the individual claiming disadvantaged
status can demonstrate that the transfer is
to or on behalf of an immediate family mem
ber for that individual's education, medical
expenses, or some other form of essential
support.

(2) Recipients will not attribute to an indi-
vidual claiming disadvantaged status any as-
sets transferred by that individual to an im-
mediate family member that are consistent
with the customary recognition of special

49 CFR Subtitle A (10-1-15 Edition)

occasions, such as birthdays, graduations,
anniversarics, and retirecments.

(3) In determining an individual's access to
capital and credit, recipients may consider
any assets that the individual transferred
within such two-year period described by
paragraph (D)) of this appendix that arve
not considered in evaluating the individual's
assets and net worth (e.g., transfers to char-
ities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35559, June 16, 2003
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preveme w! o4 Sotsey Pibhe, whe past tha gotinse the
JETIN
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a““'\

Section 1: CERFIFICATION INFORMATION / “‘

A Basic Countact Information \ .
! s/

(1 Contact person and Title, (2) Legal name of finn:

tHPhowe sy v . & Other Phone s v - (Sybavmii o v .
G Eapait o MFhmWebsites: S,
{8) Street addiess of firn sNs PO Foun Chiy: Counts Parish: State: Zip
93 Mailing addiess of fivm (rditferas. Cin: Cousty Parich: State: Zip:

B. Prior Other Certifications and Applicatians

1) Is vour Arm carrently certified for any of the following U8 DOT programs?
S DBE A ACDBE Nunes of cernfung azencies

HETTREC ER T TN ey sty SRR R TS ICRERATN e D R B TR T LU+ PO N U

RO IN LR N I LN LIRS ] [PPSR

11t the dates of an site Visits comlucted th vou botne state and oy other states o UCP inembets:
e oS UCPNMemba 0 Dwe S TOP Monba
(1) Indicate whether the flim o1 any peivons fisted {n this application live evet been:

o1t Deded cernticanye o deverntied 15 2 DEE ACDBE S sDB MBE WBE fun d Yes AN

b Wahdiawa weap phicaten ton these proziuns or debanador s pended orvalier e tad brdlae poeslece-
denied vrrestcted by iy state o locab azenay o Pedetil ennty * O Yes I No

Iaes explaothe manne of the wno o v appeelad de decnson o D07 00 gnathes cqenn antek copy op e devtinn

Sectlon 20 GENERAL INFORMATION
AL Business Profile: (1) Gt e s concise sescuption of the fim s prnurs acovties and e producios) on servace <
1 provides 1 vonr oty ofters wore tharone gt seivice st he prriay peodict o service G Please
wee klditional paper 18 necessay Plus desenpion m be wsed o diabase e U P onlwe directony it von
age cerntied ws a DREF or ACDBRE

12y Applicable NALICS Cades for this Hne of work fnchade:
{3 This lun was established on (4) I We have owoed this finm sinee:

(%) Method of acquisition < et il shat appio

o Stagted new busimess o Beagltt exsiiz busimess b Ilienred bisniess 23 Secuad onicesaon
o Metger o1 comsohdanon & Other revplonn

178 DOT Umstonn DBE - ACLEF Cernticanou Applation @ Page S ot 18
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BN

]

"

(6) 1s somt finn ~fo proft™® dVes AN+ @ STUP! i soiw fum s NOT teveprosit then oo do NOT i”'

Federdd Tan De qralaty fot s peean i anad sheablaet BlFont e apy Towien

17 Typre of I ewal Business Stvnctuie: oolreck olf 2r sppivy

< Sade Propnctorshup =) Linted Travhiny Parnersinp
< Pamertap St omparnion
< Dt Erabadys Cotgpany w3 Jonns Ventiue tibenti all 4 patia |
o Agpphving asans ACDBE < b Desale
(8) Nwnber of eanployees Full-tunc Potnne Sewsonat Fotal
(Evingde et ergdenear e poft iy cd daros af el e s e g plicatnen

1) Specins the fln’s gross peceipts for v It 3 veats. ssudon covpiot capees of the it s Fedesad an et o

IR s

wctisear BEEere e afiwaten o0 sinadnaeees of she cpp’s it foeror gnenens v e d submil coglete cupley ol i
rarns Bavieridl s aei i

Yen Ciposs Recenpts of Applisant Faam & e Reverpts of Athifiate P 3

Yeu s Reeapts ot Applicowi B $ Coea Reverpes of Atlhore a8

Yowu Crtainn Recenpts of Applicme b § Grens Reacpis vl Atifuate Fais 8

B_Relatinnships and Dealings with Other Businesses

t1 Iy som fitus o Jocmted abany of {6 basiness locanous, or does B sdiaie s telephone nmnber, PO Thow
office o1 storage space, vatd, warehouse, facilitles, equipiaent, hisettory, financing, office staff, amid ot
vinplosees $ih amy otlier business. orzantzation, of eutinn ' Jheo I \u

P Ve e the natwe e oF v pelamonsieg wen G 2

pbrabias e b ndensne s the Deesre o person soee nlopn yon
dorue ey foi

sl fortentl weinten, o il o o e gpand

(23 Has any athes T lad ag ownetsiip interest in yous fhm at present o1 arany tieee in the past?
< Yoy J NI Yo explam

{31 A present. o1 atany time in the past. boas yvous finm:
(v Ever evasta tader different ownerndop. oy itz epe of osnedng ofahftaess uane A Ao
(b Exasted as davhapdiuy of any ather m™ e A No
vor Easted s i patnerslap e which one o mote of e parsiers e vere othier fins T Yes 3 No
chiowaed e parveniaze of v ather e J Yoo INe
< Had s subsadanes 2 Yoo Jd N
cfrserved s a subeoss s wel ansdier fimucensanems were thae 2370 of v e s (ecopis ' e AN

Efvaammserad Yo o i A 1 gleostiorss 12178 o0 i v i By ke d Prosudc furdiny d
sl iy p Hig 8T AT COLr e e T

Y el

S Dl Datenn TEE W DRE s ¢

wion Apg licatne e Page Cour b
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,/"\
{| Y
Section 3: MAJORITY OW NER INFORMATION ,\' )
Vags

A Identifs the majotity owner of the firm holding 51°0 o1 more ewuership interest.

(1) Full Name: (2) Title: (3 Home Fhone =:

{ ) .

(41 Hotme Addivss (Soeez amf Nisiber cin State: | 7ip
; !

i
i
i

(8) Numbes of vears as owner

(%) Gender W Male U Fenale (9) Percentage owned %
Clase of stock awned

(6} Ethule group membenstidp (Chock ol e apph Prate awiputd
o Biack o Hispanie (1) Inistal fovestinent o Ty Dol Nalue
S Asan Pacitic . 2 Natne Atenion acquite ewnetship Cash 3
J Subvennent A tnterest in flim cal Eatate §
o bzt cgneeia Equpnent §

’ Ol $

Presetabe Jross son acepurand sous bisiness
< stted busmess nyvsell

TS Ciliren a2t om

< Thonzie o rom

o Pwhented o

J (bt

itk dmianentizion subvstantiatg s our ol ment

7y US_Citlzenship:

L tull Adinnired Penmaient Resident

B. Additional Onuer lafovation
(1) Desciibe famitial selationship t other owaers and employees

(23 Does this ovwner perforn a management o3 supes sivary function for any other bustuess Jvs I xo
I Ves uenniy N of Baanes. Frastane Tutle

(Xita) Dues this ontet own ot work for any other firmis) that has a telationship with this Gim? (o g ey
acrest sk afafiice spice Snzecutl wgamanz aguipmest vt peesered stan g o) o3 Yeo N
Tdentity the mane of the bismess il the natiae of the relanonsinp and the easer s sawhon atthe

(hi Does this owner wosk for any athet flhom, nou profit organization, s is engaged i auy athier activin
wove thau 10 hows per week? I woy wdennts this wnan

(4501 What is the personal net worth of tisis disadyantaged ownes apphving for cettification ? %

thilas any trust been created for the benefit of this divadvantaged onnar(s)” 3 Yes & Ne

llf Yes vowe wan by ded to prenado g copn af i e oo

(5) Do any of yow immnediate family wember s, manageny, ot emplayees own, manage, o1 e associated with
another compam? Yoo D No I Yoo prosude then e selanonshup compmy. vpe of Tasmess, andd
udicale whether ther own or manaze the compant o e atoc i evna sheess of neadvels

T8 D00 bfonn DRE ACDBE ¢ anficnwon Yplcaton @ Page ™ot i 4

e e e e e
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{
Section 3: OMNER INFORMATION, Cont'd N\

A Tdentdfy all individuals, fivins, ot holding companies that hold LESS THAN 81%0 ovacnsbip intenet o the -
Q00 brtodis weparae dhests fer cincis ad B oy

¢ Eull dune: (20 Tithe: (3) Hatue Phone
| ) .

t4) Home Addhiess saver o Vs lars Cin Stare iy
(%) Geuder J M le DB iennle (8) Number of veas as onwned

(N Percentage ovwned o
(63 Fehnie gronp membenship o i ko7 gpen Cliss o stk envned

1ate e {
o Bkl o Hisprnn
O Ao Paotie o Noee anenwn (1 Luidal imvestinent to Tape Polla Vil
J Subooniien? Asan acqulee ownership Casly 3
Jionb &, mierest in thm RelEstate
Fopinnnent S

7y LS Cltizenship Ol ]

Diesitbie how sonacgqaered sen bisingss

dU S creen

N T
o Dantully Adoatad Parniaent Rotlan Stated L e i el

Irats oot i
T u2ht ot v
1 ighenied i tom
bt
rude D0 e R L S e S e SRV T

sLLrercr

B Additional O Tufut ination
(1) Deseribe funtliad tefationship (o other onaess aml emplos oy

(2) Dovs this ovuer e Tatin 2 MaEeement o1 stipetyisoy faction for any other bisdiess® o Yoo N

IFYes plelitty Noune ar Brue Figttem Tete

(3} Does this onner own or werk for any other Grmys) that s aelationship with this fum?
ez phasad wthee e BOENCweRE e ases i ae et b A YEs N0
Lhenty she pame 0 the Postitess and the mattue of the wehmwdup o the vnier ~ T cion ai the finn

thi Daes this owner woirk for aus othier fhim, vob gvofit mgasization. ot is cngaged in any other activity
ot thais 1) Bosins pes week™ I ves sdentits this rtivag

(430 Wt is the persnnab et worth of this disadvantaged ovwies applving for certificatlon? 5

thHas any tost bevn created for the beaefit of this disadvantaged onpaind® J Yo ANy

e T v sy B ke s e il oo o IR S IS ent)
(5) Do apy of vouw himnediate Tamily members, manageis, o1 emplas evs onwn, manage. or are assaciated
with another company? Jves I No It Ve prosade then warie telabicnslnp. company e of

Bieme s and nediete shether they evwan vomanate (oo sodimaa diees o weeiod

T b Uatogn DRG0 DEE € erntiomon Apphie v @ Tags = o 12
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sSection 4@ CONITROI /?
N\ 3)
By

A Jdentits vom finwn’s Offlcets and Boatd of Disectors pace 15 16 gt heen)
Name Yitle Date Fthnicis
H | Appointed | Geender
(13 Officers of the Cowmnpany &)
. .
i . .
12) Bomd of Dusecton 3
i
1

(31 Do ans of the persons Hsted abote perfonn 8 management or supeivisery function for aus other busness?
Ve DNo Yo dentaty for el

Pe T
B B
Peraa Tat

I ¥

{4) Do any of the petsons listed inwetion A above awn oy work for any other firime) that has a velationshiy
wWith this flem " sep vamersiogonagese s . nen 7 e lvan i
JVee dNG T Yes vkeuuty forewh

Tantss Nane ) Ya

Noanne of Busiuess Kalatoms iy

B. Dutivs of Owners, Officers, Directors, Masagers. and Key Porsonnel

L ildenniv « R RRINIR Y INT 1O » + i Hov ey ae [ dphiaraite 4 s hivvded
AS AR ¥ Mo oF [ b
A= Alwasvs S« Seldown Nk Nk
F =~ Frequentls | N =~ Never Tule T
H Prioairt sl ‘P(hl‘)‘_l
Sets podicy W congrany durchion wope LA i A

ol uger 3tins

Bublmz el estinzmins

Muyos prachamz Tcivion
Mudeting amd sale:

Sipess sy Stehd opegitions
Atetd bid opening aad lething
Fo i ottice muigenent allag |
recommts reveitable payable. et

Hiey uid fires punaceinent stadt

Hue and te feld sl or vrew

Deeapmiares paotits speasduss ag ue samai
Ohilizues busiasss by conact creds
Prgchase jsen:

s s dhieek

PIE R RN S

i e e

107 Vinitenn DRE ACDRE ¢ et 3 a
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the o cqeacd separane sheees as meodeds

PN
itle
Rave msd treander
o Petvent €rvel
Sety parhics for conyranehredion saope A ¥ N N
ettt

S = Seldom
N Never

A LHTEO
I~ Fiequently

: Botding ol ¢ tunens o Ta E N N

P e pracie i dednstas 13 13 S *

I\ Dnketie ud iles oA L F S 1=
Supertisgs teld opriaton N i is N
Mt b opuag ad kettings A IR S N
Fertonn ottiee nanasstaent JQathug kN H 8 N
et peveivabde pabile et \ i !
iz el Pues onageneent 1 ud oA ki S ey
Plac awd tue Dol st vt areas Y H S iN
Dlaggites protis, prenderg apwn el A :! :\ N
OFligates brgne i by comradt ars b EN ZE i S N
Purdon e ypp st Ty i Ty ™~
Stots bispeas diedk \ R > ~

Do ofilie perars Iistad e BEar B2 portonn vieneee
plentigs the person the busine s~ amd e nfle fuwtnn

SLTRRLC O R LA LR R (N PSR D T R U R I I YL

(LR RISTH TN YO LI IIS TR

]

€ Inventarsy: mbeee

I b guipment amd V ehicles

NMake and Vodel Cuwraent Owned o1 Teased
Vatue by Firin ot Owney !
! -
1
3

2. Offlce Space

Stieet Addiess Owned o1 Leased by Finm o1 Owner !

18 1Ml T

2 Complete fur all Officers, Dhiectors, Managers, and hev Pervovel who control the following functions fom

Onficer Darect Maget Rev Petszie]

NTRTIRTE R S R

Do of ihe persios Bsted above owa ootk foraes eshies Ba ot has orelimonsdup sartthos tiin e

R ] o
M 1 S

1p i~ v ensors g ke b oz coregeties Y o i o

o DBE ACDBE Canhivinon \ppdotomr e Foge 1ot 13

T Ottieer Datector Munreat Rew fharosel
Nk
Title
Foxve arsd Genda
Petent thaned
oY 13 ~ Y
Ty L L
Ty i< X
T o ‘ R i
CUTETTIRTTTIR
A s N ;
A F 5 ~
N N !
AL S N
LA N N
A 13 S s
A S iN
. 'S ERN
P ren tor ann ether Pone <" B Yes

devanbe the ianue o

I Ye

figrusal sk g ol wevdade

Uawdascallatesal’  VWhere i jtein sloied !

Correut Value of Property o1 Leise
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3. Stovage Space iPovde g I nre @

Street Addiess Owned 01 Leased by Curtent Value of Property or Lease
Firm o1 Owner?

D-Does vouwr flvm vely on any atha fivm for management fanctions or employer pavtoll? J Yoo N0
E. Fluancial Banking tnfosmation ksl TIOR Gt \reradtis s

Nonie of bank 0yl Seate

The tollowanz indivndual age able ¢ b s aceom

Nane ot b Ciny and State

The fullowving adivading) l check s accow

Ronding Tuformation I ves have bonding Gy wlennty hie o™ ondiig aeerg und
Agaeaate hinmt § I

F. Identily all somces. amounts, and purposes af mouey foaned o vouy firm including umn fivancial
institutions. Ideuatify whether you the owner and any other peoson o1 firn loaued money to the applicant

DBEACDBE. Include the names of any pesseus o flrns guaranteeing the loan, if other than the listed ownet
Frovuive copers of signed loas agrevmens el wevsnin vied

Name uf Souice Aiddiess of Souree Name of Pervons Ousging Current Parpose of Loan
Guarantecing 4 \nount Babange
Laan
1

¥

G EAt all contributions or transfers of assets fo from sour flrm asd to frown aoy of Hs onners o another
htdividoal oser the past twe vears

Coutribution \sset Dolly Value  From Wham To Whom Relationship  Date of

Transferied Fransferted Transfer
!

-

.

H. List coreent Heenses petimits beld by any ownes sud or emploser of vour finn
oL O v . L] v fad s

Name of Liceuse Permit Holde Iype of License Peninit b apliation Dat Nt

H attotton A phcanon o
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o,
L Listthe thiee feted 1 flum o ot b if f \
. Lt the thiee b gest confracts completed In vomn flvm {a the past thiee veass, ifanv: G o
I : I \m
Name of Name T ocation of Trype of Work Performed Dullar Value of
Owuer Contractal Project Contiact
1
3 Listthe thiee Lugest active jobs an which veur fivaris cutventls waoikhing:
Naune of Prime F ocation of Tipeof Work Project Anticlpated  Dollar b alue
Couniacton and Pooject Project Sart Date Completion of Cantiad

Nuinbet Dare

ATRPORT CONCESSION (AMCDBEY APPIICANIS ONTY MUST CONVPEEEE PHIES SEE EION

Tdentify the followine infos mation concerning the ACDRE applicant Gim

Concersion Sje C Addiess - Location 41 NV alue of Propuits ot Lees Ieine Pavinents
sipeat ] rawe Pald to the Ahiport

Provide infor mation comvel tng any wther aliport convession hsinesses the applicant i oy sy afflate onin
atid o1 upel ates, induding pame, cation, Bpe of concession, agid st f date of conression

Name nf Concession Focation X Lape of Concension St Date of € nugession
Pt bt D¥HE 4 DBE Covpioeion Yy hoon @ Page 20t
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ned i notarized for each mweer wpon winedt diseihataged status s yelied.

N
@ ‘ AFFIDAVIT OF CERTIFICATION
\_‘”‘.'/ Thies fonint s b sigr

AMATERIAL QR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS APPLICATION 1S
SUFFICIENT CALUSE FOR DENTAL OF CERTIFICATION, REVOCATION OF A PRIOR AFPROVAL, INITIATION

OF SUSPENSION OR DEBARMENT PROCEEDNNGS. AND MAY SUBJECT THE PERSON

ND OR ENTITY

B

MARING THE FALSE STATEMENT TO ANY AND ALL CIVTL AND CRIMINAL PENALTIES AVAILABLYE
FURSUANT TO APPLICABLE FEDERAL AND STATE LAW.

H el e prostel],
swar e aftient sedes pettaliv ot b that o

titke s nf the ygdicant fiom

; e idthu

Bave pead and vsdersimsd 3l o ihe questions e
Appleanon ad that sl af the Toregoms st tation wual
statenents sibnitfed s s appheatton el g attachnents
aabsupporune docunents are Wie and Coneat to the bewt of
i koo dedze nd that dlvreaponses to the qriestiens ae flf
wnd Smigilete, onaiteg o matarnal ianiation The desponies
chinde A nsiterial wir e recesiay e fully amd
socirtely wleuttfy wst evplans the vpeenuns capabihities anmt
pertiment hitory af the maied o as el vetlie sa ey lop
conpal ot athbations thereof

1 recoumre that the wonaation sabmatied 2 thes applicaton o
1o¢ the prrpoce of oxlocurz comitisamon spproval by oy
sovetunet agency Lwrlerstad that o government azenay
nuy, by peans @ deems approprive. detetine th
wuf trth wt the statesnents v the spphaation. ad L nthorue
ach 23Ry to utRt i ety shssied 1t the wpplnation. uwd
the panesd tinm s bon bug eonipunes badanz usnmuen
stalt agengies, contratins, clis and otlier cevhnz
senctes fut thie propone of venfing the mfnnunon wypplel
wl determsins the red fiem's ehpbahing

AL RY

Tesrew tiosubnu to st enuirn wbl cxuisnnan ekl roaen
ofhouka pecords, decttmenty b tiles, wwloiever for e
et of the ganed G and s affilies bnption o
plizessaiof busiess aud sspupsesit, and to Pt miervien
of ats peinazpalss agents, il sieployess Duderaand
refisal to pernut anchespisres Sull be gomals fo deal of
vertfivtion

Bt g vontadt, silwantial eopve s faee ot
subese. T 1o proegaly and diseatly provide the prame
vonteston . and the Deputinent. teaipient agsiy. o
tedetd Riding agry o an tnanoir: Lams. autent, complete
sl ot e itornua tesardug £ D otk pet it on the
pupt, (2 pavtients and 53 proposed cluniges st any. 1o the
EREFUI R E FICHT NN

Fazee to provide nntten potice In the tectpient apensy o
Ufied Cantication P am of o ustestal dunge wthe
nt maiton contanad m the rorenul appleation wither 38
caterbe davy ol such chanae ie & onuershap shanees.
addzess rebeptng ntimber persons] net warth exceshing $. 32
nulbion, en

Dackaves Enlae and agee tha any niaepresenianion. 51 1.
application or i revonds pettaming a3 conazr o subcotradt
will e zotnda S tennmaiag any conmact v abonniact
shich uoy beanarded. daaal o revedition of cartiiication

sepensien and debament, kst for nutistm astion wdes
fedesal it o1 Mate L Concannng Galse st Sownd o
wiher appleable oltenses

Peangy that L am asoctally ond econcnucally disadrantisal
it adial i 6an anner of the abuee-refererced finm wekmz
certstication as a Dranduantazed Buapeo Enterprive ov Asrpont
i evdtens Do ot Busmess Entarpatse lusippat oban
apphiestia Taernsy sthat i wewber of one o more o
follosatg oty el thiar | hate held aysedf ont as a nwnilet of
the wonpd S Ok all thar yppln

D Fende Bk Anwrcan J Hispaiue Astiesien
2 Nomve Amstean  Asan-Pacilic Aaranican
3 Sulwornpent Asan Amenicwn 2 hiber Gpecifyg

- et bt o

Feerafy that § o wwially diadvanaged becatis [ hae been
subipected ta raial ar ethene prepudice ov audhuad b, o tue
sniteserd the eifects of drccsinination. hecanse of ny idennty
s aisenabier of onie on ere of the Dowps tdentfiad abwoie
watheut ceannd fooany sl id b alkitie..

f fruther cottafs ot oo pret vl pet ot does aof exend

§1 32 nulbon, aad thast 1 i economecally disuhantazed
Bovatice iy alshiry to congeete m the Hee enterpnse ~yaten has
Boet ttgrasrend due o diss-bad copual aand coadi
vppaotnngties a. cvnspate] o others i the wine o sk hie
of bresatess s b are aot soctally and evommnudeally

lisadh antaged

fdeclare wnka pendty oF perpars that the mdomiaton
provuded m s pplicenon gad yy porming denmients 1 e
uel conrt

Sy

DRE A DT Appheant Date

NOTARY CERTIFICATF

U'S DO Umbonn DHE ACDEE Camticanon Apphoation o Page 13 o1 14
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PN
x? H
‘\' f' UNMFORM CERTIFICATION APPLICATION

A SUPPORTING DOCUMENIN CHECKLIST

s oeder o complete sonr application for DBE ot ACDBF centification. venn must atiach capies of all of the fllowing
REQUIRED docwinents, A (ailuse to suppls aov inforination requested s the VP s vendt b sonr flnin denled
DRE ACDHE certificanon

Reyutired Doctsnenis for I Applicants Zoeapires beefeas wal oy opnsliesns
T Catperate Wik teseuinen und Bk sizanae ol
O3 Ceinati e of Pasmatien ue L Oper g A

Re~tnnes that mcktde phes vl amiples wim it stk
cotteapuaidirs dbitea s o all s ot cue b hey waths sy wisan bt vfog CEE <
gretseniied of the appbaa fin

Peteont] Net Waorth Stazerient for enhisoct il Opriore” Doesarenss to Be Provided on Reqrevt
evetivarottly divaeds antaged o Sners wrasiia C1% o e
althe eiees sligp perceritize ot the apglizant fim
T Persenta] Federad faxopengus tor the poct Faesre 8 suhony
pbealde tur end baalantusd onne pren
o Federab v remans soad deie ttor entetaon o ule by QLI e e gt e on e v
the Bt el 1 atfileyres wtly pelvred Sbedbides ton thie past

SR B o aee gy umg nn gequane the
nafthe oty i et I regreiied to
s deimient v st vgysh these widd von

Vet Frootad ateen by
Daonctnented proswed o woind vt weed 1o acgiare Do e agtertients b cnn vk oviabin vpana e
vl o b o vy dweldes ofvunceliod Ty by
ik Andited Sianad tagiat af vasbd e
Seaned s nd camte vaveenanta sl Bowda g o Pepsentr] Feders] Prvserans g the pasr 5 cene 2
Crroragmpment e elndde s onned mad leassd Sible tor el Laitase Do oo et
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APPENDIX G TO PART 26—PERSONAL NET WORTH STATEMENT
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HAWAII ADMINISTRATIVE RULES
TITLE 19

DEPARTMENT OF TRANSPORTATION

SUBTITLE 1
ADMINISTRATION
CHAPTER 2
- PARTICIPATION IN THE DISADVANTAGED BUSINESS ENTERPRISE
PROGRAM
§19-2-1 Purpose
§19-2-2 Authorization
§19-2-3 Substance of rules
§19-2-4 Adoption :
§19-2-5 Applicability
§19-2-6 Repealed
§19-2-6.1 Emergency rulemaking
§19-2-7 Repealed

§19-2-1 Purpose. The purpose of this chapter is
to implement the Disadvantaged Business Enterprise
(*DBE” ) Program as required by Title 49, Code of Federal
Regulations, Parts 23 and 26, entitled "Participation
by Disadvantaged Business Enterprises in Department of
Transportation Programs." [Eff 8/4/80; am and comp

Dgg 2&@99 ] (Auth: HRS §§261-12, 264-23, 264-24,
266=2) YY yRs §§261-12, 264-23, 264-24, 266-2)

§19-2-2 Authorization. The state director of

transportation is required to implement a disadvantaged
business enterprise program in orxrder to receive federal
financial assistance. Sections 261-12, 264-23, 264-24,
266-2, Hawaii Revised Statutes, authorize the state

director of transportation to promulgate rules and

regulations for the purposes of complying with federal
rules and program requirements. The state director of

22¢€¢



§19-2-5

transportation shall also adopt a program plan that
reflects the federal rule requirements referenced in
Section 1?-2—4. (Eff 8/4/80; am and comp

P C201999 1 (auth: HRSS§ 261-12, 264-23, 264-24,
66-2) (Imp: HRS §§261-12, 264-23, 264-24, 266-2)

§19-2-3 Substance of rules. Title 49, Code of
Federal Regulations, Parts 23 and 26, requires that
states participating in the federal transportation
program establish a disadvantaged business enterprise
program in which firms owned and controlled by
minorities and women may participate in federally
assisted transportation projects. The State’s failure
to comply with the federal department of transportation
disadvantaged business enterprise rules may result in
the termination of the State’s financial agreement with
the federal Department of Transportation and may affect
the State's ability to obtain future federal Department
of Transportation grants. [Eff 8/4/80; am and comp

pc;gg-zggg ] (Auth: HRS§§ 261-12, 264-23,
26 -"z), 26629 (Imp: HRS §§261-12, 264-23, 264-24,
266-2

§19-2-4 Adoption. The provisions of Title 49,
Part 23 Code of Federal Regulations, Participation by
Disadvantaged Business Enterprises in the Department of
Transportation Programs in Airport Concessions, and
Part 26 Disadvantaged Business Enterprises in the
Department of Transportation Financial Assistance
Programs, are adopted and incorporated by reference as
part of the state department of transportation’s rules
and requlations. [Eff 8/4/80; am and comp
DFC 201999 1 (Ruth: HRS §§261-12, 264-23, 264-24,
26635) (Imp: "~ HRS §§261-12, 264-23, 264-24, 266-2)

§19-2-5 Applicability. This chapter shall only
apply to federal programs that are administered by the
state department of transportation by which funds are
made available to members of the public for the

226¢



§19-2-5

accomplishment of the purposes of the department. [Eff

8/4/80; am and comp '.‘C "q 'lgpgg ] (Auth: HRS §§261-
12, 264-23, 264-24, “-2% IMp: HRS §§261-12, 264-23,
264-24, 266-2)

§19-2-6 REPEALED. [R JEC 20 1599 !

§19-2-6.1 Emergency rulemaking. The department
of transportation may adopt emergency rules pursuant to
the r irements of section 91-3(b), HRS. . [Eff and

comp C201999 1 (auth: HRS §91-2) (Imp: HRS
§91-3)

§19-2-7 REPEALED. (R BEC 20 1399 1
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Amendments to and compilation of Title 19,

Subtitle 1, Chapter 2, Eawaii Administrative Rules, on
the Summary Page dated were adopted on

followirg public hearings that were
after

held on
public notice was given in the

on

They shall take effect ten days after the filing with
the Office of the Lieutenant Governor.

KAZU HAYASHIDA

Director of Department of
Transportation

By Lyitene

BENJ. J. CAYETANO
Gover

State of Hawaii

Dated: /%/€/7¢
DEC 0.5 1399

Filed

99 [EC -9 A9:44

APPROVED AS TO FORM:

AL (X

('DepuriQi)tor ey Generzl
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ADMINISTRATION
Director of Transportation
E100129 nla

E117282 (HWY)

Deputy Directors
E116444 (AIR) E100289 (HAR)

E100010

nl/a

Private Secretary Wl

SR-24

Private Secretary
100021 116446 119102 SR-22

41554

Office Assistant lli

SR-08

E116445

Special Asst to the Director *

nia

E122381

Sustainable Trans Coordinator *

nla

E122361

Personnel Program Coordinator™*

nla

Community Dev Specialist **
E116342

nla

—

STAFF SERVICES

(See page 7)

OFFICE OF PUBLIC AFFAIRS

{See page 3)

OFC OF ENVIRONMENTAL COMPL

(See page 4)

RAIL TRANS SAF & SEC OVR!

General Professional VI
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OFFICE OF CIVIL RIGHTS

STATE OF HAWAII
DEPARTMENT OF TRANSPORTATION
ADMINISTRATION
OFFICE OF CIVIL RIGHTS

ORGANIZATION CHART
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DAVID Y. IGE
GOVERNOR

JADE T. BUTAY
INTERIM DIRECTOR

Dsputy Directors
ROY CATALANI
ROSS M. HIGASHI
EDWIN H. SNIFFEN
DARRELL T. YOUNG

STATE OF HAWAl IN REPLY REFER TO:
DEPARTMENT OF TRANSPORTATION OCR 1.8690
869 PUNCHBOWL STREET
HONOLULU, HAWAII 96813-5097

January 22, 2018

Mr. Ralph Rizzo

Federal Highway Administration
U.S. Department of Transportation
Box 50206

Honolulu, Hawaii 96850

Dear Mr. Rizzo:

Subject: Direct Access to the Director of Transportation by the Disadvantaged Business
Enterprise (DBE) Liaison Officer

In accordance with Title 49, Code of Federal Regulations, Part 26, §26.25, and the Hawaii
Department of Transportation’s (HDOT) DBE Program Plan, I affirm that the DBE Program
Supervisor, who serves as the DBE Liaison Officer for the HDOT, has direct, independent access
to me for all matters related to the DBE Program.

If you have any questions, or require additional information, please contact Melanie Martin,
Civil Rights Coordinator at 831-7912 or via email at melanie.martin@hawaii.gov.

Singerely,

w‘: T.BUTAY
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Hawaii Department of Transportation
Disadvantaged Business Enterprise Program
Small Business Utilization Plan

Submitted to:
U.S. Department of Transportation
February 28, 2012
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Introduction

The Hawaii Department of Transportation (HDOT), Civil Rights Office administers the
Disadvantaged Business Enterprise (DBE) Program pursuant to Title 49, Code of Federal
Regulations, Parts 23 and 26 (“DBE Regulations”). As such, the HDOT is committed to non-
discrimination based on a person’s race, color, national origin, or sex in the award and
implementation of its contracts.

The DBE Program developed this Small Business Utilization Plan to meet the provisions of
§26.39 of the DBE Regulations which requires the inclusion of an element into the DBE Program
Plan to structure contracting requirements to facilitate the participation by small businesses.

The strategles contalned within this Small Business Utilization Plan to foster small business
participation shall be Implemented in three phases by the HDOT DBE Program Office with the
assistance of the DBE Coordinators, sub-recipients, and project managers.

Regulatory Requirements

Section 26.39 states, “(a) Your DBE program must include an element to structure contracting
requirements to facilitate competition by small business concerns, taking all reasonable steps
to eliminate obstacles to their participation, including unnecessary and unjustified bundling of
contract requirements that may preclude small business participation In procurements as prime
contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for
approval as a part of your DBE program by February 28, 2012. As part of this program element
you may include, but are not limited to, the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated
amount ( e.g., $1 million),

(2) In multi-year design-build contracts or other large contracts ( e.g., for “megaprojects”)
requiring bidders on the prime contract to specify elements of the contract or specific
subcontracts that are of a size that small businesses, including DBEs, can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide
subcontracting opportunities of a size that small businesses, including DBEs, can reasonably
perform, rather than self-performing all the work involved.

(4) identifylng alternative acquisition strategies and structuring procurements to facilitate the
ability of consortia or joint ventures consisting of small businesses, including DBEs, to compete
for and perform prime contracts.




(5) To meet the portion of your overall goal you project to meet through race-neutral
measures, ensuring that a reasonable number of prime contracts are of a size that small
businesses, including DBEs, can reasonably perform.

(c) You must actively implement your program elements to foster small business participation.
Doing so is a requirement of good faith implementation of your DBE program.”

Definition of a Small Business

A small business is defined pursuant to section 3 of the Small Business Act and Small Business
Administration regulations implementing it (13 CFR Part 121) that also does not exceed the cap
on average annual gross receipts specified in Title 49, Code of Federal Regulations, Part 26,
§26.65(b). The current cap is $23.98 million, and is adjusted periodically for inflation.

A firm participating in HDOT’s small business program must provide evidence that it is a small
business concern, pursuant to the SBA’s business size standards. The following documentation
shall be accepted:

1. Federal Tax returns listing the firm’s gross revenues
2. Financial Statement
3. Proof of current SBA8(a) or DBE certification

Personal Net Worth of the Majority Business Owner(s)

The personal net worth cap of the majority business owner(s) shall not exceed the personal net
worth cap of $1.32 million, established by the U.S. Department of Transportation, pursuant to
Title 49, Code of Federal Regulations, Part 26, §26.67. This figure may change from time to
time to adjust for inflation,

Strategies to Foster Small Business Participation

The HDOT shall implement the Small Business Utilization Plan in three (3) phases, Phase | shall
include identifying potential small businesses already contracted by HDOT, and surveying
project managers and prime contractors to determine what types of work may be performed
by small businesses. Phase Il shall include reviewing procurement methods to facilitate
participation by small businesses identified in Phase I. In particular, the potential to unbundle
large design-build contracts will be assessed on a project-by-project basis. This second phase
shall also include outreach activities, networking opportunities, and training workshops to assist
small businesses to compete in HDOT and other government contracts. Phase lll shall include
requiring prime contractors to identify parts of contracts that can be completed by small
businesses. Also in this phase, outreach activities on the neighbor islands shall be conducted to
foster small business participation on a statewide basis.



Phase I

HDOT believes that many of its former and existing contractors and subcontractors may qualify
as a small business. As such, Phase | will include an assessment of prime contractors and 1
subcontractors that have performed work on HDOT contracts to determine if any of the firms
may be categorized as a small business. HDOT shall request that the firms identify themselves
as a small business in writing and submit this information to the HDOT DBE Program Office. If
the firm falls under the business size standards for their primary North American Industry
Classification System (NAICS) code, HDOT shall request that the majority owner complete the
personal financial statement to determine his/her personal net worth.

In addition to identifying contractors that may be categorized as a small business, DBE Program
Staff shall disseminate surveys to general contractors’ associations, and HDOT project managers
to determine what type of work may likely be contracted and subcontracted to small
businesses. A sample of this survey is attached as Appendix A. The survey results will assist the
DBE Program Office to target outreach efforts to members of small business organizations,
trade groups, and professional associations. Such outreach will foster small business
participation by providing companies with information on HDOT projects, bid openings,
upcoming Request for Proposals, and Request for Qualifications.

The surveys will also serve as a mechanism to identify barriers to small business participation
on HDOT’s federal and state projects. Once barriers are identified, HDOT shall develop a plan
of action to replace these barriers with opportunities through procurement, outreach, and if

necessary, policy changes.

We anticipate that Phase | will take approximately 3 to 4 months to implement.

Phase II

In Phase I, HDOT shall examine the possibility of unbundling large contracts, such as design-
build contracts, to foster small business participation. Contracts that can be performed in
phases may be identified for prime cantractors that meet the definition of a small business.
HDOT DBE Program Office staff shall work with the HDOT’s Contracts Officer to develop a
methodology to determine which contracts can be feasibly unbundled without causing undue
financial hardship to HDOT or its sub-recipients.

In addition to unbundling contracts, the HDOT DBE Program Office shall conduct extensive
outreach to small businesses through networking opportunities, training workshops, and small
business fairs. To this end, the DBE Program Office has signed a Co-sponsorship Agreement
with the U.S. Small Business Administration and the Honolulu Minority Business Center
(Appendix B) to conduct training workshops that help small businesses develop and grow to
compete in the open marketplace. Such training workshops include a three-month Business
Development Series, in which companies learn about government contracting, marketing, and
financing. In addition, the DBE Program Office has scheduled small business fairs and one-on-

4



one match-making seminars to facilitate networking between prime contractors and
subcontractors. The outreach and training shall be continuous throughout the year, and shall
not be limited to this phase of the Small Business Utilization Plan.

We anticipate Phase Il to be implemented approximately 4 to 5 months from the date of
submittal of this plan.

Phase III

In Phase lIl, the HDOT may require bidders and offerors to identify and carve out portions of the
project that may be subcontracted to small businesses. Bidders/offerors will be required to
provide this information with their bids or proposals. This will entail revising HDOT’s special
provisions and request for proposals to provide guidance to bidders/offerors on what their
responsiblilities will be and the consequences for failing to meet the small business
requirement. This portion of Phase Ill shall be implemented only if HDOT has not made
significant improvements to increase small business participation through the implementation
of Phase | and Phase Ii.

HDOT shall continue its outreach efforts in Phase ill. We anticipate that Phase lil will be
implemented within 8 to 9 months from the date of submittal of this plan.

Tracking Small Business Participation

Although HDOT shall not set small business goals, we shall track awards and commitments to
small businesses on federal and state projects in Phases | and Il. Based on the data collected,
Phase Ill shall be modified accordingly. For example, if small business participation appears to
be steadily increasing in the first two phases, strategies used in these phases shall be continued,
and we will not require bidders/offerors to identify portions of a contract that can be
performed by small businesses. We will, however, continue to conduct outreach activities in
Phase Iil of the plan.

Monitoring Sub-recipients
This Business Utilization Plan has been made part of the DBE Program Plan. As such, the same
monitoring and enforcement mechanisms apply to this plan document. This includes

monitoring our sub-recipients to ensure that they also make good faith efforts to foster small
business participation by adopting HDOT’s strategies contained herein.

Appendices
Appendix A Survey Questions to Project Managers and Contractors

Appendix B Co-sponsorship Agreement



[SURVEY PREVIEW MODE] Foster small business participation Survey  http://www.surveymonkey.com/s.aspx?P~ "
' == Appendix A

Foster small business participation Exit this survey

1. Do you know that project managers are responsible for monitoring the DBE
contract goals?

yes no

Other (please specify who should we contact)

- I ]

2. Did you encounter any difficulties in setting the DBE project goal? If so, please
briefly explain

o [ S

no L e N e

3. On federal aid projects, bidders are encouraged to subcontract to DBEs. In the
past, what has been your experience as to the type of DBEs most listed and utilized
by bidders?

4. On upcoming federal projects, what types of work do you foresee being
subcontracted to DBEs?

5. On federal aide projects with subcontracting opportunities, what types of work
would you estimate to have a shortage of certified DBEs ready, willing and able to
subcontract with prime contractors?

6. What type of DBE firms are over utilized on federal aid projects?

1 of2 2/27/2012 9:51 AM



[SURVEY PREVIEW MODE] Foster small business participation Survey  http://www.surveymonkey.com/s.aspx?PREVIEW_MODE=DO_NOT...

7. Any suggestions on how to meet overall DBE participation goals?

8. May we contact you if we have any follow-up questions?

yes no

9. Do you feel additiona! DBE training is needed? If so, in what areas?

10. Please complete the contact information below

Name: [ [ _J
Job Title R
Division ]

Branch [ - -]

Email Address: [“_______. o

Done

Powered by SurveyMonkey
Create your own free online survey now!

2of2 2/27/2012 9:51 AM



[SURVEY PREVIEW MODE] General/Prime Contractors Survey http://www.surveymonkey.conVs.aspx?PREVIEW_MODE=DO_NOT...

General/Prime Contractors Exil this survey

Hawaii Department of Transportation DBE Survey for General/Prime Contractors

The DBE regulations require that the Hawaii Department of Transportation (HDOT) foster
small business participation in its federal-aid contracting by developing a plan to increase the
participation of disadvantaged business enterprise (DBE) and non-DBEs. To this end, we are
conducting a survey to determine ways to foster participation by all small businesses.

Additionally, based on the results of a disparity study, the HDOT is proposing to reinstate
contract or race-conscious goals on federal-aid projects in federal fiscal year 2013, The study
found underutilization of several ethnic groups and women. To mitigate this underutilization,
HDOT is seeking a waiver from the U.S. Department of Transportation to allow goal credit for
DBE participation by Native Americans (including Native Hawaiians), Hispanic Americans,
African Americans, and women. All other aspects of the DBE program would remain
unchanged.

1. Have you subcontracted to small businesses, including DBEs, on HDOT
federal-aid projects? If so, what were some of the challenges your company has
encountered?

2. Are you responsible for bidding on HDOT federal-aid projects?

v — = ]
if Yes, haveyouever [ ]

bid on projects with
DBE project goals?

3. Have you ever failed to meet the DBE goal on any project at the time of bid
opening?

No I ]

I |

if Yes, what was the [
reason for not
meeting the goal?

4, Have you ever been required to demonstrate good faith efforts?

yes no

1of3 2/27/2012 9:53 AM



[SURVEY PREVIEW MODE] General/Prime Contractors Survey

2 of3

5. Have you ever had to replace a DBE on a contract?

No [ _ . ]
if Yes, what was the l N . J
reason for the

change?

6. If you answered "Yes" to question 5. What was the outcome of the good faith
effort review?

7. On federal-aid projects with subcontracting opportunities, what type of work
would you estimate to have a shortage of available DBEs?
1 L e e s e

- S R L % _______‘

L_ ]

e

[ et s g

. ]

L. ]

(o> JN4 N O 7 A )

8. For what types of work would you say there may be an over concentration of
DBEs?

1

]
. —
|

o]
]

— —- e ——— e e ey

|

|
i
|
-
L

0O O & W N

bees 3 e o

9. May we contact you if we have any follow-up questions?
yes

no

10. Please complete the contact information below
Name: I—m—*-— o J

http://www.surveymonkey.com/s.aspx? PREVIEW_MODE=DO_NOT...

2/27/2012 9:53 AM



(SURVEY PREVIEW MODE] General/Prime Contractors Survey

3 of3

Job Title:
Company:
City/Town:

Email Address:

Phone Number:

I .
]

Done

Powered by SurveyMonkey
Create your own free online survey now!

http://www.surveymonkey.com/s.aspx?PREVIEW_MODE=DO NOT...

2/27/2012 9:53 AM




Appendix B

COSPONSORSHIP AGREEMENT

between

U.S. Small Business Administration
Hawaii District Office

and

Hawaii Department of Transportation
and

Honolulu Minority Business Center

Authorization No: 12-0951-18

1. Parties
This cosponsorship agreement ("Agreement”) is between the U.S. Small Business Administration (‘SBA”")
and the following cosponsor(s) (individually a "Cosponsor” or collectively the “Cosponsors”):

1) Hawaii Department of Transportation - Office of Civil Rights Disadvantaged Business
Enterprise (DOT)
869 Punchbow! Street, Room #112
Honolulu, HI 96813
Description of Cosponsor: State of Hawaii Department of Transportation Office of Civil
Rights Disadvantaged Business Enterprise is a State Agency that was established to
ensure that firms owned by minorities, women and other socially and economically
disadvantaged persons have an equal opportunity to participate in U.S. DOT-assisted
projects. The goal of the program is to level the playing field on which DBEs may
compete for contracts and subcontracts in the transportation industry.

Disadvantaged Business Enterprise (DBE) is a for-profit small business concern that is at
least 51% owned and controlled by one or more U. S. citizens or permaneént residents
who are both socially and economically disadvantaged. L

(2) Honolulu Minority Business Center (HMBC)
UHM Shidler College of Business
2404 Maile Way, D-307
Honolulu, HI 96822
Description of Cosponsor: The Honolulu Minority Business Center (HMBC) is part of a
network of Centers fostering the establishment and growth of minority-owned businesses
in America. HMBC is partnered with the University of Hawaii at Manoa, Shidler College
of Business, under the management of the Pacific Business Center. HMBC is a federally
funded by the Minority Business Development Agency (MBDA), U.S. Department of
Commerce.

2, Purpose

The purpose of this Agreement is to describe the rights and responsibilities of each Cosponsor regarding
the activity described below pursuant to SBA's cosponsorship authority, 16 U.S.C. § 633(h) and 13 C.F.R.
Part 106. The Agreement encompasses this document and all Attachments and each cosponser shall
comply with all applicable laws and regulations in its performance under this Agreement. Except as
properly amended, this Agreement is the final and complete agreement of the Cospensors. It does not



authorize the expenditure of any funds, other than by express terms of this Agreement nor does it create
special consideration by SBA regarding any other matter. This Agreement shall not limit any Cosponsor
from participating in similar activities or arrangements with other entities. .~ __ .

3. Cosponsored Activity

a) Name of event. Doing Business with the Government

b) Date(s): February 2012 - December 31, 2012

c) Place: Honolulu, HI (Multiple Locations)

d) Estimated Number of Attendees:220

e) Estimated Direct Cost of Cosponsored Activity: $450

f) Summary of event/activity: SBA, DOT and HMBC will cosponsor training events throughout
the year for small businesses seeking information on doing business with the federal, state
and county government. Each event may Include other government agencies and non-profit
organizations that will be presenters only. These events will include how to become a DBE,

find out about SBA's certifications, and how HMBC can provide small businesses with
technical assistance.

Proposed workshops: Government Certifications, Matchmaking Event (2), and a Business
Development Series - CCR/S.A.M. Registration/Update, Marketing/Creating a Brochure and
Capability Profile, Recordkeeping/Davis Bacon/Cormnpliance and Financing & Surety Bonding
Subcontracting Opportunities

4, Cosponsors’ Responsibilities
“The Cosponsors agree that each will do the following in support of the cosponsored activity:

(a) SBA will;
. Partiélpate in the overall planning, marketing and execution of the cosponsored event
« Provide speakers for the workshops
s Publicize the events through press releases, SBA web calendar and &-mall blast
« Facilitate each monthly event PR
« Collect the registration and attendee sign-up sheets for all events
+ Have a final approval of all cosponsored materials
(b) DOT will:

o Participate in the overall planning, marketing and execution of the cosponsored event

o Assist SBA with cosponsored materials by designing flyer (if requested),

o Provide DOT logo and any other assistance as necessary to disseminate cosponsored
materials.

» Handle registration for matchmaking event

{c) HMBC will

o Participate in the overall planning, marketing and execution of the caosponsored events

« Facilitate workshops as deemed necessary by cosponsors

s Provide experts in applicable areas for events

» Assist in publicizing the events through press releases, HMBC web calendar and e-mail
blast :

no




« Assist in the collection of attendee information for event follow-up
¢ Handle registration for CCR/S.A.M./and or update

5. Budget and Fees

A budget showing estimated direct costs and anticipated sources of funds is attached and will be followed
to the extent practicable (Attachment A) The Cosponsors agree that no fees will be charged to
participants for the cosponsored activities outlined in this Agreement.

6. Appropriate Recognition

Each Cosponsor will be given appropriate recognition for cospensarship of the activity outlined in this
Agreement, however such recognition does not constitute an express or implied endorsement by SBA of
any of the opinions, products or services of any Cosponsor, its subsidiaries or its contractors. As such, all
appropriate disclaimers and authorization numbers will be visible on all Cosponsored Materials. SBA has
the right to determine what constitutes appropriate recognition, in its reasonable discretion.

7: Cosponsored Material

Cosponsored material refers to all print and electronic materials used to promote the cosponsored activity
or material used during or as the cosponsored activity, This includes, but is not limited to, flyers,
brochures, mailers, email promotional pieces, web pages, cosponsored promotional items, or any other
physical, print or electrbnlc item bearing SBA's name or logo.

8. Matchmaking .
The Cosponsors agree (1) that the event is not exclusive to any one group and will not benefit only one

entity and (2) that no business transactions (e.g., signing of contracts) will take place during the
Cosponsored Activity.

9. Political Speech

It is SBA's policy that public officials or candidates for public office (including their staff), whether a direct
cosponsor or invitee of a cosponsor, be informed by the SBA that they may not include political comment
as part of their participation. Political comment includes speech or remarks designed to facilitate, or be
directed toward, the success or failure of a political party, candidate for public office, or political group.

10. Use of SBA Logo
Each Cosponsor agrees to use its name and logo in connection with SBA's on cosponsored materials or

in factual publicity only for the cosponsored activity as outlined in this Agreement. Factual publicity

includes dates, times, locations, purposes, agendas, fees and speakers involved with the activity. Any

materials, print_or electronic, bearmg SBA's logo must.include.the appropriate disclaimers as outlined in
paragraph 11 and be approved in advance by SBA's Responsible Program Official.

11 Disclaimers
All cosponsored materials, print or electronic, bearing the SBA name or logo must be approved in
advance by SBA's Responsible Program Official and contain the following statement(s):

1. Cosponsorship Authorization # 12-0851-17. SBA's participation in this cosponsored activity is not
an endorsement of the views, opinions, praducts or services of any cosponsor or other person or
entity. All SBA programs and services are extended to the public on a nondiscriminatory basis.

2. Reasonable arrangements for persons with disabilities will be made if requested at least two
weeks in advance. Contact: Mary Dale, SBA Hawail District Office, 808-541-2990 x211.

12. Points of Contact

The respective Points of Contact for this Cosponsorship will be Melanie Martin, 808-587-2023 for DOT
and Dana Hauanio, 808-956-0848 for HMBC and Mary Dale, 808-541-2990 x 211 for SBA. These
individuals will facilitate contact between the Cosponsors to plan, organize and execute the activity(s)

contemplated in this Agreement.



13. Additional Cosponsors

The Cosponsors agree that other entities may join this Agreement as Additional Cosponsors to help plan,
market and participate in the activity. The Cosponsors agree that Additional Cosponsors may join this
Agreement upon execution of a Joinder Agreement (see Attachment C). The Cosponsors agree that SBA
may execute all Joinder Agreements with Additional Cosponsors on behalf of all Cosponsors.

14. Term, Amendment and Termination

This Agreement will take effect upon signature of all Cosponsors and will remain in effect through
December 31, 2012. This, Agreement can only be amended in writing. Any Cosponsor may terminate its
participation in the activity upon 30 calendar days advance written notice to the other Cosponsors. Such
termination will not require changes to materials already produced, and will not entitle the terminating
cosponsor to a return of funds or property contributed.

Signature
Each of the persons signing this Agreement represents that he/she has the authority to enter into this

Agreement on behalf of the entity inVolved,
0|12
SBA: ﬂ M 2 / ! /

Fred Baldassaro Date
Assistant Admlnistrator for Communications and Public Liaison

DoT &’D_}@\\ 25 Ji2—

Melanie Martin, DBE Manager "~ Date
State of Hawaii Department of Transportation
Office of Civil Rights

HMBC }@ Ak fa219

Dana Hauanio, Director Date

Honolulu Minority Business Center

University of Hawaii at Manoa, Shidler College of Business

U.S. Department of Commerce, Minority Business Development Agency




Attachment A - Proposed Budget

Direct Expenses In-kind
Printing Charges, Copying Flyers & Handouts $450
Total Expenses $450
Sources of Income In-kind
SBA $150
DOT $150
HMBC $150
Total Income $450

wn



9.00-9:15

9:15 - 10:15
10;15 - 10;45
10:45 - 11:00
11:00 - 11:30
11:30 - 11:45

8:30-9:00
9:00-10:00
10:00-10:45
10:45-11.00

8:30-9:00

9:00-11:30

Attachment B - Draft Agenda

Certifications for Small Business
February 2012 - December 31, 2012

Registration

Registering in CCR & ORCA HMBC
DBE Certification & Updates DOT
Break

SBA Certifications HUBZONE & 8(a)  SBA
Q&A Wrap Up

Financing Your Government Contracts
Date TBD

Registration
Performing on DBE Contracts
Financing Your Contracts

Q&A Wrap Up

Matchmaking Event
Registration

One on One Appointments
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Attachment F

« OF T,
‘o“ ﬁo o
& % State of Hawaii
k< .
& H Department of Transportation
! Y Disadvantaged Business Enterprise Program

‘%’5 oF W .
Informal Hearing Process

Objective:

To provide fair, uniform, and consistent procedures for an informal hearing when HDOT has
determined a Disadvantaged Business Enterprise (DBE) no longer qualifies under the
certification requirements of Title 49, Code of Federal Regulations, Part 26 (49 CFR 26).

INFORMAL HEARING PROCEDURES

When HDOT determines that a DBE is ineligible to be certified and proposes in writing to
remove the firm’s eligibility, the DBE is cntitled to an informal hearing in accordance with
49 CI'R §26.87(d). The DBE may elect to present information and arguments in writing
within ten (10) calendar days from the date of the proposal letter. The request must set forth
in detail the reasons the DBE beliecves HDOT’s decision is in error and must include any
additional information and documentation. The informal hearing will be scheduled within 30
days from the date of the DBE’s writtcn request.

1) [IDOT shall retain the original DBE file, and provide copies to the 1) DBE (upon
request), 2) State of Hawaii, Attorney General’s Office, and 3) Hearings Officer. The file
shall contain at a minimum, a table of contents, relevant documents which IIDOT used to
determine eligibility, and all correspondence. Each page of each copy of the file shall be
numbered for reference during the hearing.

2) HDOT will charge the DBE firm for any cost of copying the record. HDOT personnel
shall charge not less than 25 cents per page, sheet or fraction thereof for copies of
government records. HDOT may also charge fees for the time spent searching, reviewing
and segregating government records, in accordance with rules adopted by the Office of
Information Practices.

3) The following steps will be taken to secure hearing venue:
a.  Check conference rooms at HDOT for availability.
b.  If the Hearings Officer is from out-of-state, arrangements shall be
made for a videoconference at FHHWA.

4) HDOT will respond in writing to the DBE’s request for an informal hearing. The letter
will inform the DBE of the date, time, and location of hearing,.

5) The Informal Hearings Officer shall be the Civil Rights Manager (CRM) or his/her
designee from HDOT's Office of Civil Rights. Such an individual shall have not
participated in any ccrtification decisions affecting the requesting DBE and shall be
knowledgeable about the DBE certification requirements, If the CRM or his/her designee
is not available, a representative from the Western Region Executive Committee (Nevada
or Alaska) will serve as the Informal Hearings Officer. HDOT will maintain a record of
the process, including a verbatim record.




Order of Hearing:

1.

2.

10.

11

HDOT bears the burden of proving by a preponderance of the evidence, that the DBE
firm does not meet the certification standards of 49 CFR Part 26.

The Informal ITearing Officer shall initiate the hearing and explain the procedure to be
followed.

(a) The reason for the informal hearing and name of the DBE owner shall be read
into the record. A transcriber/electronic record of the proceeding shall be made
and retained by the State of Hawaii, This recording shall be suitable for
transcription to a verbatim record.

The Informal Hearings Officer shall call upon the DBE owner to provide a brief
presentation (no more than 5 minutcs) outlining the reasons why the firm is still eligible
to remain certified as a DBE.

The Informal Hearings Officer shall call upon HDOT staff to make a brief presentation
(no more than 5 minutes) to explain HDOT’s position and reasons for its proposal to
remove the firm’s eligibility.

The DBE owner shall give its presentation (no more than 15 minutes) addressing issues
outlined in the HDOT’s proposal to decertify the DBE firm. ‘The DBE firm may address
other issucs relevant to the removal of its cligibility under 49 CFR Part 26,

HDOT shall then give its presentation (no more than 15 minutes) addressing the relevant
sections of 49 CFR Part 26 that applics to the removal of the DBE’s cligibility.

At the end of HDOT s presentation, the Hearing Officer and the DBE owner, through the
Informal Hearings Officer, may direct questions to HDOT.

On conclusion of the question period, the HDOT followed by the DBE firm, shall be
given the opportunity to present a rebuttal (no more than 5 minutes by each side).

The Informal Hearing Officer shall proceed to develop findings and conclusions with
regard to the eligibility of the DBE firm to remain certified under the provisions of 49
CFR Part 26 within 30 days of the informal hcaring. HDOT shall forward the findings
and conclusions to the DBE firm, with a cover letter explaining the conclusions and its
impacts and appeal rights if appropriate.

The decision by the Informal Hearing Office shall be based on any one or more of the
following:

(a) Changes in the {irm’s circumstances since the certification of the firm by HDOT
that rendered the firm ineligible pursuant to 49 CFR, Part 26;

(b) Receipt of information or evidence not available to HDOT at the time of
certification;

(c) Reccipt of information that was conccaled or misrepresented before or during
certification proceedings;

(d) Changes in the certification standards or requirements of the US Department of
Transportation since HDOT certified the firm; or

(e) A document finding that HDOT’s determination to certify the firm was factually
erroneous,

The decision must inform the DBE firm of the consequences and of the availability of an
appeal to the US Department of Transportation under §26.89. Copies of the decision
shall be sent via certified mail to the DBE owner and the original shall be retained in
HDOT's DBE certification file.

rey 12.20.10
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ATTACHMENT G - HAWAII DEPARTMENT OF TRANSPORTATION (HDOT)
DISADVANTAGED BUSINESS ENTERPRISE (DBE)
COMPLAINT PROCEDURES

Purpose: The attached form is for use by any affected business or person who believes that a
recipient, subrecipient, or business failed to carry out its obligations pursuant to the requirements
of 49 CFR Part 23 and/or 49 CFR Part 26 (or other related statutes, contract, or subcontract).
The HDOT DBE complaint process provides a means to submit allegations of noncompliance
regarding matters believed to be the responsibility of a recipient, subrecipient, or business. Such
allegations include, but are not limited to, procedural deficiencies, prompt payment, or other
activities believed to be in violation of the DBE requirements.

Filing Instructions: All complaints must be filed no later than 180 days from the date of the
alleged violation of 49 CFR Part 23 and/or 49 CFR Part 26 (or other related statute, contract, or
subcontract). If you need assistance in completing the complaint form or require it in an
accessible format, including any other language, please contact the HDOT Office of Civil Rights
(OCR) at (808) 831-7901. Please send the signed complaint form along with the attached
“COMPLAINANT CONSENT/RELEASE FORM?” (pages 1-3) via email to HDOT-
DBE@hawaii.gov, or regular mail to:

Hawaii State Department of Transportation
Office of Civil Rights

Attention: DBE Program Supervisor

200 Rodgers Boulevard

Honolulu, HI 96819

These procedures do not deny or limit the right of a complainant to file a formal complaint with
the U.S. Department of Transportation (USDOT).

Disposition of Complaints: Complaints should contain specific information to support each
allegation. Any complaint that, on its face, lacks evidence supporting the allegations may be
dismissed or held until additional information is obtained from the Complainant. Upon review
of each complaint received by the HDOT OCR, the following actions will be taken, as
appropriate:

¢ Notify Complainant of acceptance, dismissal, or make request for additional information;

e Notify Complainant of lack of jurisdiction and transfer the complaint to another government
agency;

e Notify the Complainant of referral to the appropriate operating administration; and

e Where the HDOT OCR has completed an investigation, the Complainant and Respondent
will be notified by letter.

Confidentiality: The HDOT OCR will protect the identity of Complainants to the maximum
extent possible by law. Any individual filing a complaint may request to remain anonymous by
indicating so in the attached “COMPLAINANT CONSENT/RELEASE FORM”; however, doing
so may impede the completion of an investigation and resolution of any matters in which the
Complainant or the FHWA hold interest.



mailto:DBE@hawaii.gov,

3.

HDOT DBE PROGRAM COMPLAINT FORM

Name of recipient, subrecipient, or business:

State or Federal Project number and description of project on which alleged violation(s)
occurred:

Complaint Description

Check one or more boxes, indicating the area(s) of concern:

O

O

O O O o o o O

Good Faith Effort Determinations (pre-award/post-award)

Goal-setting

Monitoring and Enforcement of Commercially Useful Function
Counting/Crediting of DBE Participation

Termination (including substitution or modification of work under commitment)
Prompt Payment/Return of Retainage

Eligibility

Suspected Fraud or Criminal Activity

Other (e.g. Discriminatory action based on race, sex, color, or national origin)

Please list below each allegation, including essential elements of information (who, what, where,
when). Provide the date of each occurrence and describe how it violates the requirement(s).
Attach any evidence or documentation supporting your claim(s). If you need additional space,
you may do so on a separate page (attach to this document).




Complainant (Name and Title/Company Name):

Address:
City: State: Zip:
Telephone: Fax: E-Mail:
By:

(Signature) (Date)

Office Use Only

Date received by HDOT:

Complaint Number:

Date Received and Initials:

Action Taken

Complaint Accepted

Complaint Incomplete/Requested additional information
No Jurisdiction

Referred to appropriate operating administration
Other:

OOoOoOooOod

No Jurisdiction with referral to another government agency




HDOT COMPLAINANT CONSENT/RELEASE FORM

Complainant (Name and Title/Company Name):

Address:

State or Federal Project number and description of project:

Please read the information below, check the appropriate box, and sign this form.

I have read the Notice of Investigatory Uses of Personal Information. As a complainant, |
understand that in the course of an investigation it may become necessary for HDOT to reveal
my identity to persons at the organization or institution under investigation. 1 am also aware of
the obligations of HDOT to honor requests under the Freedom of Information Act. | understand
that it may be necessary for HDOT to disclose information, including personally identifying
details, which it has gathered as a part of its investigation of my complaint. In addition, |
understand that as a complainant |1 am protected by USDOT's regulations from intimidation or
retaliation for having taken action or participated in action to secure rights protected by
nondiscrimination statutes enforced by the USDOT.

CONSENT/RELEASE

[0 CONSENT - I have read and understand the above information and authorize HDOT to
reveal my identity to persons at the organization or institution under investigation. | hereby
authorize HDOT to receive material and information about me pertinent to the investigation
of my complaint. | understand that the material and information will be used for authorized
civil rights compliance and enforcement activities. | further understand that I am not
required to authorize this release, and do so voluntarily.

[1 CONSENT DENIED - I have read and understand the above information and do not want
HDOT to reveal my identity to the organization or institution under investigation, or to
review, receive copies of, or discuss material and information about me, pertinent to the
investigation of my complaint. 1 understand this is likely to impede the investigation of my
complaint and may result in the closure of the investigation.

Signature: Date:




NOTICE ABOUT INVESTIGATORY USES
OF PERSONAL INFORMATION

NOTICE OF COMPLAINANT/INTERVIEWEE RIGHTS AND PRIVILEGES

Complainants and individuals who cooperate in an investigation, proceeding, or hearing
conducted by HDOT are afforded certain rights and protections. This brief description will
provide you with an overview of these rights and protections.

e A recipient may not force its employees to be represented by the recipient’s counsel nor may
it intimidate, threaten, coerce, or discriminate against any employee who refuses to reveal to
the recipient the content of an interview. An employee does, however, have the right to
representation during an interview. The representative may be the recipient’s counsel, the
employee's private counsel, or anyone else the interviewee authorizes to be present.

e The laws and regulations provide that no recipient, contractor, or any other participant in the
DBE program shall intimidate, threaten, coerce, or discriminate against any individual or
firm because the individual or firm has made a complaint, testified, assisted, or participated
in any manner in an investigation, proceeding, or hearing.

e Information obtained from the complainant or other individual which is maintained in
HDOT’s investigative files may be exempt from disclosure under the Freedom of
Information Act, the Uniform Information Practices Act, or the Hawaii Privacy Law if
release of such information would constitute an unwarranted invasion of personal privacy.

There are three laws governing personal information submitted to HDOT: the Freedom of
Information Act (5 U.S.C. ' 552), the Uniform Information Practices Act (HRS Chapter 92F),
and the Hawaii Privacy Law (HRS §711-1111).

THE FREEDOM OF INFORMATION ACT gives the public access to certain files and records
of HDOT. Individuals can obtain items from many categories of records of HDOT -- not just
materials that apply to them personally. HDOT must honor requests under the Freedom of
Information Act, and also Disclosure of Personal Records under HRS 892F, with some
exceptions. HDOT generally is not required to release documents during an investigation or
enforcement proceedings if the release could have an adverse effect on the ability of the agency
to do its job. Also, HDOT may refuse a request for records compiled for law enforcement
purposes if their release could be an "unwarranted invasion of privacy" of an individual.
Requests for other records, such as personnel and medical files, may be denied where the
disclosure would be a "clearly unwarranted invasion of privacy."

THE UNIFORM INFORMATION PRACTICES ACT is intended to open up governmental
processes to public scrutiny and participation by requiring government business to be conducted
as transparently as possible, while balancing personal privacy rights guaranteed under the Hawaii
State Constitution

THE HAWAII PRIVACY LAW is intended to protect an individual’s right to privacy, except in
the execution of public duty or as authorized by law.



Persons who submit information to HDOT should know that:

e HDOT is required to investigate complaints of discrimination on the basis of race, color,
national origin, sex, disability, age, and, in some instances, religion against recipients,
contractors, or any other participants in the DBE program. HDOT also is authorized to
conduct reviews of recipients, contractors, or any other participants in the DBE program to
assess their compliance with civil rights laws.

¢ Information that HDOT collects is analyzed by authorized personnel within the agency. This
information may include personnel records or other personal information. HDOT staff may
need to reveal certain information to persons outside HDOT in the course of verifying facts
or gathering new facts to develop a basis for making a civil rights compliance determination.
Such details could include the physical condition or age of a complainant. HDOT also may
be required to reveal certain information to any individual who requests it under the
provisions of the Freedom of Information Act.

e Personal information will be used only for the specific purpose for which it was submitted,
that is, for authorized civil rights compliance and enforcement activities. HDOT will not
release the information to any other agency or individual unless the person who supplied the
information submits a written consent, with some exceptions. One of these exceptions is
when release is required under the Freedom of Information Act.

e No law requires a complainant to give personal information to HDOT, and no sanctions will
be imposed on complainants or other individuals who deny HDOT s request. However, if
HDOT fails to obtain information needed to investigate allegations of discrimination, it may
be necessary to close the investigation.

e HDOT does not reveal the names or other identifying information about an individual unless
it is necessary for the completion of an investigation or for enforcement activities against a
recipient that violates the laws, or unless such information is required to be disclosed under
the Freedom of Information Act. HDOT will keep the identity of complainants confidential
except to the extent necessary to carry out the purposes of the civil rights laws, or unless
disclosure is required under the Freedom of Information Act or otherwise required by law.





